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Columns 


President's Page 


Self-Governance Has a Responsibility and a Cost 


For as long as I can remember, a few leg- 
islators, public officials and special interest 
groups have called for regulation of The Flor- 
ida Bar by other than the Supreme Court 
— presumably the Department of Profes- 
sional Regulation (DPR). These same few 
voices say that Tk2 Florida Bar should not 
handle discipline of its members. Interest- 
ingly, the Florida Medical Association 
(whichisregulated by DPR) ispresentlyask- 
ing for an increased ability to regulate the 
medical profession as a partial answer tothe 
malpractice problem facing the state. 

When faced with these voices, we must 
be objective in our analysis of how we are 
performing our responsibility. In my judg- 
ment, although we should always strive to 
improve, we are doing an outstanding job 
based upon each criterion I examine. 

Since lawyers are officers of the court, the 
third branch of government, the legal pro- 
fession must remain independent of inter- 
ference by either the executive or legislative 
branches. The cornerstone of the legal pro- 
fession’s independence is self-governance. 

Our right to govern ourselves is unique 
among the professions, and continued self- 
governance should not be taken for 
granted. However, with self-governance 
comes special responsibility and a cost. 

The Florida Bar is lawyers joined to- 
gether, functioning in the public interest. 
And while we must seek to alleviate court 
congestion, provide pro bono legal services 
to the needy and implement a myriad of 
other programs such as the Clients’ Secu- 
rity Fund and mandatory CLE, the Bar 
must also effectively discipline lawyers who 
violate the Code of Professional Conduct. 
The public expects as much—we cannot 
conscionably do less! 

The confidence of the public, media, 
community leaders and lawyers themselves 


by Ray Ferrero, Jr. 


must be maintained. To instill or retain 
such confidence requires that the Bar 
account publicly and periodically to those 
whose trust is essential to maintain that 
system. 

The Florida Bar has pursued an effective 
discipline program since 1952. In that year, 
there were 4,740 Bar members, one of whom 
was suspended. In the administrative year 
that ended in June 1987, of the 39,939 Bar 
members, 154 were punished for majorethi- 
cal violations. The Supreme Court of Flor- 
ida imposed a record number of disbar- 
ments in 1986-87 (34) — surpassing the 
record set the previous year (29). The court, 
because of the prosecutorial action of The 
Florida Bar, also suspended a record num- 
ber of lawyers (77) — surpassing the record 
set the previous year (65). Over the past four 
years, the number of disbarments per year 
has increased by 325 percent and resigna- 
tions for cause (usually without leave to 
reapply) have more than doubled. During 
that same period of time, we have increased 
by 50 percent the lawyers on our discipli- 
nary staff. 

The Florida Bar has increased not only 
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the amount of dollars to fund the discipline 
program each year, but also the percentage 
of lawyers’ dues devoted to regulate the pro- 
fession. More than $3 million is devoted to 
regulation this fiscal year. That can be trans- 
lated to 48 percent of the $140 dues each 
lawyer pays. In addition, we allocate $7.25 
of each lawyer’s dues for the Clients’ Secu- 
rity Fund which is used to compensate cli- 
ents who have had money wrongfully taken 
by a lawyer. No other profession that I 
know of has such a program! 

This year, the Bar expects to receive 
about 7,000 complaints —some lawyers will 
be the subject of multiple complaints. The 
Bar takes each complaint seriously and re- 
views each of them. However, 85-90 percent 
of the complaints prove to be either un- 
founded, unsubstantiated or not directly 
related to the lawyer’s ethical code. A fact 
that is often ignored by our critics is that 
the public is represented at all levels of the 
process. Each grievance committee has 
public members who serve without compen- 
sation, as do the lawyer members. The 
Board of Governors, which reviews the 
actions of our committees, likewise has 
public members. These public members 
have access to the entire grievance system 
to insure it is performing its function in the 
public’s interest. So, you can see that while 
there is a tremendous cost in terms of dollar 
expenditures, it is probably outweighed by 
the volunteer time of more than 400 attor- 
neys and 200 public members who serve on 
our grievance committees. I would venture 
to say that volunteer time, if valued in 
dollars, would represent millions of dollars 
of contributions to our discipline process. 

I’ve told you what we are doing, but how 
do we compare with state-administered 
discipline programs and other state bar 
associations charged with disciplinary re- 
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sponsibility? Here are a few statistics which 
are enlightening. In the 1985-86 fiscal year, 
the DPR employed 18 staff attorneys to 
oversee one million professionals in varied 
professions. It spent $7.9 million of pri- 
mary tax dollars, approximately $7.20 per 
regulated professional. In that same time 
period, The Florida Bar employed 21 law- 
yers to regulate our 39,800 members. We 
spent $2.8 million of dues dollars ($72 per 
member) for self-regulation, in addition to 
the volunteer time discussed previously. 

The Board of Medical Examiners (which 
oversees some 41,000 doctors) revoked 
seven doctors’ licenses in 1985-86, while the 
Supreme Court of Florida disbarred 29 law- 
yers. In addition, we had 13 resignations for 
cause (usually without leave to reapply for 
membership), whereas, only three doctors 
fell into that category. Some 65 lawyers 
were suspended, while only 15 doctors 
were! The comparisons go on: 

@ Reprimands—113 lawyers, 40 doctors. 
@ Admonitions (letters of guidance) — 
189 for lawyers, 8 for doctors. 

Are there more bad lawyers than doctors? 
Of course not! The statistics are a function 
of the prosecutorial role and the diligence 
of the regulating agencies. The Bar simply 
does a better job in terms of percentages of 
discipline imposed and utilization of re- 
sources. 

With respect to other states, a recent 
ABA survey revealed that our money and 
resources are being wisely spent. We were 
ranked sixth in the number of licensed law- 
yers, but second in the number of staff 
lawyers and paid nonlawyer investigators 
involved in the discipline process. In terms 
of effectiveness, we ranked first in total dis- 
ciplines and second in public disciplines. In 
addition, I amconvinced from meeting with 


bar leaders throughout the nation that we 
have a system of which we can be justly 
proud and one in which the public can re- 
pose its confidence. 

But, obviously, with more than 2,000 law- 
yers being admitted to practice each year, 
increasing pressure is being put on the sys- 
tem to maintain excellence. Our projections 
are that by 1990, the Bar will receive 10,000 
complaints — each of which needs to be re- 
viewed and acted upon. That is why I ap- 
pointed aspecial Disciplinary Review Com- 
mission (chaired by Bill Loucks of Daytona 
Beach) to review our system and make rec- 
ommendations concerning future staffing, 
caseload, funding, computerization, report- 
ing and streamlining of our investigatory 
processes. In addition, they are looking into 
the feasibility of a statewide fee arbitration 
procedure which would remove some of the 
pressure from the grievance system. This 
would provide clients with an alternative to 
filing civil law suits in the event of a dispute 
over fees, something which the disciplinary 
rules are not designed to handle. 

Your understanding and appreciation of 
the discipline system is essential. Each of us 
must speak out to our detractors and to 
those who are not knowledgeable for, when 
we do, fair-minded people will agree, as did 
my hometown newspaper, the Fort Lauder- 
dale News and Sun-Sentinel. When it said: 
“The Florida Bar . . . has done an excel- 
lent, but often unnoticed and unappreciated 
job of policing the state’s 40,000 law- 
yerss... 

We must state our position clearly and 
vigorously in every forum and at every op- 
portunity because the alternative to self- 
governance is clearly not inthe public’s best 
interest, nor is it in the interest of the ad- 
ministration of justice or the profession. BJ 


Pro bono lawyers do justice 


Support your local bar private 
attorney involvement project 


For further information contact FPBCA 
(813) 366-6061. 
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Executive Directions 


“Sorry, the following seminars are sold 

out.” 

Advanced Issues in Civil and Criminal 
Practice 

Ethics Seminar (Thursday and Friday) 

Financial Strategies for Individuals and 
Businesses 

Local Comprehensive Planning — Practical 
Problems Under the Growth Management 
Act 

Probate Litigation 

Attorneys’ Fees 

Florida Real Estate Development Law 
and Practice 

Proving Damages in Litigation 

Utilization and Taxation of Subchapter S 
Corporations After TRA ‘86 


Sold out is one way to describe the re- 
cent Midyear Meeting of The Florida Bar. 
Another way to describe it would be 
crowded. By any test we use to measure 
the success of a meeting, I believe the 1988 
Midyear was very successful. 

We had 874 members register for con- 
tinuing legal education courses while an- 
other 100 bought tickets to events, and a 
conservative estimate of another 400 mem- 
bers attended committee meetings. It was 
far and away beyond our expectations. 
Because of the demand for continuing le- 
gal education courses we did have a 
“crowd” problem. As one member of the 
Bar said to me, “Jack, I have been coming 
to annual meeting for 20 years and to mid- 
year meetings for seven and this is the first 
time you ever sold out of a seminar.” I be- 
lieve this experience will set the tone for 
midyear and annual meetings to come. 
With the advent of the continuing legal edu- 
cation requirement more members will avail 
themselves of the opportunity to acquire 
all or nearly all of their hours over these 
two- and three-day meetings. 


Sold Out 


by John F. Harkness, Jr. 


You can see from the list of sold-out semi- 
nars there was a wide diversity of semi- 
nars offered. It is interesting to note the 
number of seminars offered by outside spon- 
sors such as Merrill Lynch and Price Water- 
house. These seminars received excellent 
reviews. The issues dealt with in these semi- 
nars were timely and presented from a dif- 
ferent point of view. We are very enthusi- 
astic about these seminars, and at the pre- 
sent time hope to offer between eight and 
12 at the annual convention. 

The talents of the members of six sec- 
tions (Trial Lawyers, Criminal, Environ- 
mental, Real Property, General Practice 
and Tax) were evident in the fact that each 
produced a “standing room” only course. 
The hours necessary in developing and pro- 
viding these seminars were well spent and 
every attendee benefitted. 

While we are pleased with our success, 
we know sometimes you can become over- 
whelmed by your own success. Because of 
the “sell out problem,” I encourage you 
to plan as early as you can to attend the 
annual meeting. Advance registration will 
enable us to plan more efficiently and assist 
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us in managing the convention to your 
benefit. We know there were some problems 
and delays because of the crowds at the 
midyear meeting and we hope to work out 
those problems and implement new ideas 
for the annual convention. One of the ways 
you can help us is for you to register early. 
By doing this, we can plan the location and 
timing of seminars to best utilize the seminar 
rooms we have available. 

The annual meeting will be in Orlando 
at the Marriott World Center once again. 
I know some wonder why we will be going 
back to the same hotel for the third year 
in a row. The answer is space! It is a large 
facility and allows us enough meeting space 
to accommodate all requests for seminars 
and meetings. Last year we had 300 func- 
tions in a four-day period. Other hotels 
have enough sleeping rooms but not 
enough meeting space. We are consider- 
ing hotels in the South Florida area for 
future conventions. With CLER we hope 
to be able to take the convention to where 
the attorneys are, dependent, however, on 
space availability. 

The convention this year will begin early 
on Wednesday and conclude on Saturday. 
We will be combining the annual meeting 
of section and committee chairmen with 
the annual meeting of local bar presidents 
at the convention. Although these two 
groups have different goals, they also have 
many common ones. We believe the inter- 
action between the two groups will be a 
benefit to both. 

There will be a super seminar on Thurs- 
day and Friday in which almost all the sec- 
tions will participate. It will be an update 
in virtually every aspect of the law. The 
general assembly will again be on Friday. 
Please read forthcoming issues of the News 
for details and if possible, register early so 
you won't be “sold out”! BJ 
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Not later. 


Your check today will make 
the dream a reality. For everyone. 


y now, you've heard about 
Florida Lawyers Mutual In- 
surance Company, the newly formed 
professional liability insurer created by 
The Florida Bar, for Florida’s lawyers, 
by Florida’s lawyers. 


The capitalization effort, the step that 
will allow the company to begin writ- 
ing policies, is well under way. While 
we are pleased that many of you have 
already responded with a subscription 
agreement and a check, we still have a 
long way to go until we reach our goal. 


Your participation and support is 
needed now to capitalize the com- 
pany!!! 


The fact of the matter is, you cannot 
sit on the sidelines any longer. We will 
not reach our goal, unless you send in 
your subscription agreement and 
check. 


Will a captive insurance company 
owned by the people for whom it pro- 
vides coverage really make a difference? 
We believe it will. 


Florida Lawyers Mutual will help sta- 
bilize rates for professional liability cov- 
erage over a period of time because 
premiums will be based on the loss ex- 
perience for Florida’s lawyers, not 
profit potential. 


Members of the Bar are being asked to 
participate in the initial capitalization 
of the company by purchasing Surplus 
Certificates. Certificates are available 
in $500 units. 


The cost of participation $1,500 per at- 
torney outside of Dade, Broward, and 
Palm Beach Counties, and $2,000 per 
attorney in those three counties. 


You should have received an offering 
circular and other materials providing 
information about the new company. 
By filing out the subscription agree- 
ment, writing your check, and sending 
them both to us, you will be taking a 
giant step toward bringing some sense 
back to lawyers professional liability in- 
surance coverage in Florida. 


Only those attorneys who participate 
in the company’s capitalization will be 
eligible to obtain or be covered under 
a policy of insurance issued by Florida 
Lawyers Mutual Insurance Company. 


Help us now to insure your future. 


You'll be making the dream of an in- 
surance company that truly serves 
those it protects a reality. For everyone. 


Together we can make a difference!!! 


MUTUAL INSURANCE COMPANY 


Created by The Florida Bar. 
The Florida Bar Building 600 Apalachee Parkway Tallahassee, FL 32301-8226 (904) 222-5286 


Now 


Florida Lawyers Indemnity Group, Inc. (FLIG), is not offering its 
professional liability insurance coverage to all Florida lawyers. And that’s 
one reason for FLIG’s continued success. When it comes to keeping - 
insurance premiums stable, the quality of those you insure is more 
‘important than the quantity. 

While other insurers have entered or left the market, FLIG has 
continued to provide dependable, competitively priced coverage to lawyers 
who meet our underwriting standards. We are not-for-profit; we don’t 
charge you for sales commissions; we keep our overhead low; and we're in 
the market to stay. 

You may or may not be eligible for FLIG. But, if you are, then joining 
FLIG will be one of the best insurance decisions you’ve made for yourself 
in a long time. 

Call FLIG today for a quote or application. 


FL 


FLORIDA LAWYERS INDEMNITY GROUP, INC. 
3360 CAPITAL CIRCLE, N.E., P.O. BOX 12099 
TALLAHASSEE, FLORIDA 32317-2099 
904/386-FLIG (386-3544) 
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Letters 


Re: Professionalism and 
Solicitation: A Mixed Metaphor 

Florida Bar President Ray Ferrero has 
confused solicitation and advertising with 
“Professionalism: A State of Mind as Well 
as Behavior.” He says: “If mass media 
techniques, albeit legal, in effect erode the 
confidence and trust placed in the judicial 
system, then the very basis of profession- 
alism has been undermined.” 

The U.S. Supreme Court put such tech- 
niques into proper perspective, when it 
distinguished between their use for profit- 
making ambulance chasing, Orhalik v. 
State Bar Association, 46 U.S.L.W. 4511 
(May 30, 1978), and for public-interest 
advocacy, In re Edna Primus, 46 U.S.L.W. 
4519 (May 30, 1978). Great precision is 
needed when interference is contemplated 
with publicity for legal services to those 
lacking financial means and sophistication, 
especially about rights of political expres- 
sion and association. 

Without being precise, Ferrero makes no 
such distinctions but decries legal tech- 
niques as “unprofessional,” even when they 
are used to educate an unsophisticated 
public. ... 

“Not only do prohibitions on solicitation 
interfere with the free flow of information 
protected by the first amendment, but by 
origin and in practice they operate in a 
discriminatory manner. As we have noted, 
these constraints developed as rules of 
‘etiquette’ and came to rest on the notion 
that a lawyer’s reputation in his community 
would spread by word of mouth and bring 
business to the worthy lawyer. Bates v. 
State Bar of Arizona. The social model on 
which this conception depends is that of the 
small, cohesive, and homogeneous com- 
munity; the anachronistic nature of this 
model has long been recognized. 

If ever this concept were more generally 
true, it is now valid only with respect to 
those persons who move in the relative elite 
social and educational circles in which 
knowledge about legal problems, legal 


remedies and lawyers is widely shared.” 
Ohralik supra, 4517-18. (Marshall, j., 
concurring). 

In short, old-fashioned snobbery, rather 
than a new desire for professionalism, 
appears to be behind The Florida Bar’s 
current fad to decry use of publicity—by 
the other guy. 


GABE KAIMOWITZ 
Winter Park 


We’ll Pay You Later 

As it is in the case of many one-attorney 
offices, the wife is also the bookkeeper. In 
an inquiry to my wife/ bookkeeper, on the 
subject of why my accounts receivable were 
getting so high, she responded that through- 
out the year our clients’ responses to re- 
quests for payment were very similar. My 
wife/ bookkeeper composed this for my bet- 
ter understanding of our client’s responses: 


We'll pay you next month 

January, February & March—We are pre- 
paring our income tax return and can’t af- 
ford to pay you but will pay you starting 
next month. 

April & May—Will pay you as soon as 
we get our income tax return, it should be 
here next month, but we’ll try to pay you 
something. 

June, July & August—We can’t pay you 
because we are going on vacation, but will 
pay you something next month. 

September & October—We can’t afford 
to pay this month because the kids are back 
in school, and we have to pay for books, tui- 
tion and clothing. We will try to pay you 
something next month. 

November & December—We are buying 
Christmas presents and can’t afford to pay 
you, at this time. We will do our best to pay 
you next month. 

Sound familiar? 


GeorcGE RITCHIE 
Cocoa 


Finest Quality 
All-In-One 
Corporate Kits 
Shipped Within 24 Hours 


Choose from 3 fine quality, competitively- 
priced corporate outfits. Everything you need in 
one handsome, sturdy binder. Your client will be 
impressed, whichever kit you order. 

Inside each binder is a corporate seal, zipper 
seal pouch, 8%” x 11” custom-printed share 
certificates, an 8-page alphabetized transfer 
ledger and mylar-coated tabs with headings for 
Certificate of Incorporation, By-Laws, Minutes, 
Certificates and Transfer Ledger. The corporate 
name is on the spine for easy identification. 
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aw Product 


The classic Black Beauty®— The right 
impression at the right price. Black vinyl cover, hidden 
rivet ring binder with pocket, luxuriously finished in 
24K gold trim. Corporate name on gold label slides into 
window on spine. 

Cat. no. 70 (50 sheets blank minute paper) . $42.50 
Cat. no. 80 (printed minutes & by-laws).... 46.00 


Ex Libris®— An original design. The leather-like, 
soft, padded, brown vinyl cover fully encloses the 
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Offers Judgment, Demands 


by Louis B. (Buck) Vocelle, Jr. 


efore the enactment of F.S. 
§768.79 (1986) and F.S. §45.061 
(1987), there was relatively little 
if any pressure on either plaintiff or defense 
counsel to assess accurately the value of a 
particular claim before trial. Generally, the 
worst that could happen was that a plain- 
tiff may have been required to pay the de- 
fendant’s costs incurred after the service of 
an offer of judgment pursuant to Fla. R. 
Civ. P. 1.442 if the judgment obtained was 
less than the offer.! Things have changed. 
The legislature created F.S. §768.79 
(Supp. 1986),? entitled Offer of Judgment 
and Demand for Judgment as part of the 
Tort Reform and Insurance Act of 1986. 
For the first time a statute incorporated a 
vehicle to assess attorneys’ fees in an offer 
of judgment. Likewise, for the first time a 
vehicle was created by which plaintiffs’ at- 
torneys could file a new “demand for judg- 
ment” which would potentially enable plain- 
tiffs to recover costs and attorneys’ fees from 
a defendant. 


Offer of Judgment Rule 1.442 Available to Defendant 


! 

Both the new offer of judgmeat and de- 
mand for judgment differ substantially from 
the former offer of judgment contained 
within Fla. R. Civ. P. 1.442. To make mat- 
ters more confusing, the legislature also cre- 
ated F.S. §45.061 (Supp. 1987)? entitled 
Offers of Settlement. Thus, it appears that 
for causes of action accruing after July 2, 
1987,‘ there are now available offers of judg- 
ment under Fla. R. Civ. P. 1.442, offers of 
judgment and demands for settlement pur- 
suant to §768.79 and offers of settlement pur- 
suant to §45.061, all or some of which may 
be used in the same action with varying de- 
grees of consequence and result. 


Offers of Judgment Under 
Fla.R.Civ.P. 1.442 

Fla.R.Civ.P. 1.442 continues to apply to 
all civil actions. The rule was designed for 
the purpose of encouraging settlement, dis- 
couraging litigation and eliminating trials 
wherever possible.> The rule provides that 
an offer of judgment may be served by a 


party defending a claim to allow judgment 
to be taken against the adverse party for the 
money or property or to the effect specified 
in the offer with costs then accrued. An of- 
fer under Rule 1.442 is not filed with the 
court unless accepted or until final judgment 
is rendered. The offer, by rule, is only open 
for a period of 10 days after service, and if 
not accepted within that time, is deemed with- 
drawn and inadmissible except in a proceed- 
ing to determine costs. In any event, a Rule 
1.442 offer must be accepted before the com- 
mencement of trial. 

If the judgment finally obtained by the 
adverse party is not more favorable than the 
offer, said party must pay the costs incurred 
after the making of the offer. Further, an 
offer which is made but not accepted does 
not preclude subsequent offers. Specifically 
excepted from Rule 1.442 are actions or mat- 
ters relating to dissolution of marriage, ali- 
mony, nonsupport or child custody. 

Although the rule specifically states that 
the defending party may allow judgment to 


Available in all civil actions now accrued except dissolution, alimony, 
nonsupport or child custody 


May be served up to 10 days prior to trial-not filed with court. Deemed 
rejected if not accepted within 10 days of service. Shall not be filed with 
court unless accepted. 


Adverse party must pay costs incurred by offeror after making offer if 
judgment is not more favorable than offer. 


Subsequent offers permitted 
Evidence of offer not admissible except to determine costs 
Offer of Judgment §768.79 Available to Defendant 


Available in civil actions involving personal injury and property dam- 
age whether sounding in tort or contract and accruing after July 1, 1986 
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Filed with court 60 days after filing suit. Cannot be accepted later than 
10 days before date of trial. Deemed rejected if not accepted within 30 
days. 


Defendant shall recover costs and attorney’s fees incurred from date of 
filing offer if judgment is at least 25% less than offer. Note: Court can 
disallow costs and attorney’s fees if offer not made in good faith. 


Silent as to subsequent offers but probably would be permitted 


Evidence of offer not admissible except for pursuing penalties under the 
statute 


Demand for Settlement §768.79 Available to Plaintiff 
Available in civil actions involving personal injury and property dam- 
age whether sounding in tort or contract and accruing after July 1, 1986 


Filed with court 60 days after filing suit. Cannot be accepted later than 


q 
q 
q 
4 
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for Judgment and 


be taken against him together with costs 
then accrued, it does not mention what ef- 
fect an offer has on the issue of attorneys’ 
fees. 

The question normally arises when the 
plaintiff is entitled to attorneys’ fees as the 
prevailing party in the litigation, but the de- 
fendant’s offer of judgment makes no ref- 
erence to attorneys’ fees. The result seems 
to depend on whether the plaintiff’s entitle- 
ment to fees is by statute or by contract.’ 

If attorneys’ fees are based upon statute, 
the general rule appears to be that the omis- 
sion of any reference to fees in the offer or 
acceptance is not fatal to the plaintiff’s sub- 
sequent claim for said fees.® 

The Fourth District Court of Appeal re- 
cently considered whether a 1.442 offer that 
did not include pre-offer attorneys’ fees pur- 
suant to statute should be considered as less 
favorable than an ultimate final judgment 
which did include pre-offer attorneys’ fees.? 

The Fourth District held that if an offer 
of judgment is silent on the issue of attor- 


neys’ fees, it does not matter whether the fi- 
nal judgment does or does not provide for 
them. 


[W]here the offer is silent, entitlement to attor- 
neys’ fees is to be determined by the court inde- 
pendently of the merits and, in fact, the offeror 
may contest attorneys’ fees as vigorously after ac- 
ceptance of an offer of judgment as in any other 
case.!° 


The court also concluded that the same 
rule applied to the offeree insofar as accep- 
tance of an offer of judgment which is si- 
lent as to fees does not preclude the party 
so accepting from pursuing his statutory or 
other entitlement to fees.!! 

On the other hand, if a plaintiff claims 
entitlement to attorneys’ fees pursuant to 
contract, the element of fees becomes an ele- 
ment of damages, and like other elements 
of damage, must be pleaded and proved by 
the plaintiff.!2 

A party who accepts an offer of judgment 
may be a “prevailing party” pursuant to 
Rule 1.442 and entitled to recover attorney’s 
fees accruing prior, but not subsequent to 


the offer because the fees are considered to 
be unliquidated and an integral part of the 
damages stemming from the suit on the con- 
tract, and not incidental to the cause of ac- 
tion like costs.!3 Thus, because the right to 
attorneys’ fees pursuant to a contractual pro- 
vision is encompassed in a Rule 1.442 of- 
fer which fails to mention them specifically 
or which fails to reserve a right to seek them 
later, an acceptance of the offer by a plain- 
tiff precludes any entitlement to post-offer 

fees.!4 
Like contractual attorneys’ fees, pre-judg- 
ment interest has also been held to be an ele- 
ment of compensatory damages. Thus, an 
offer of judgment which only contains a sin- 
gle monetary figure, necessarily includes all 
elements of damages attributable to the plain- 
tiff’s cause of action including contractual 
attorneys’ fees and pre-judgment interest.!5 
Accordingly, a plaintiff who accepts such 
a single figure offer of judgment cannot later 
claim entitlement to pre-judgment interest. 
(Continued on next page) 


10 days before date of trial. Deemed rejected if not accepted within 30 
days. 


Plaintiff shall recover costs and attorney’s fees incurred from date of 
filing demand if judgment is at least 25% more than demand. 


Silent as to subsequent offers but probably would be permitted 


Evidence of offer not admissible except for pursuing penalties under the 
statute 


Offer for Settlement §45.061 Available to Both Claimants 
and Defendants 
Available in all civil actions except class actions, shareholder derivative 
suits, dissolution, alimony, nonsupport, eminent domain or child cus- 
tody. Dispute as to whether statute applies to existing cases or only to 
‘those accruing after July 2, 1987 


Served any time more than 60 days after service of summons and com- 
plaint. Cannot be accepted more than 60 days before trial, 45 days if 
counteroffer. 


Sanctions, including fees and costs, awarded against adverse party if court 
finds offer was rejected unreasonably. Must be presented by motion within 
30 days after entry of judgment. Offer presumed unreasonably rejected 
if made by plaintiff and judgment ultimately recovered is 25% more than 
demand or if made by defendant when judgment ultimately recovered 
is 25% less than offer. 


Subsequent offers permitted 


Evidence of offer not admissible except in proceedings to enforce a set- 
tlement or to determine sanctions 
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Offers of Judgment and Demands 
for Settlement 

When the Tort Reform and Insurance 
Act of 1986 was first enacted, there were 
many questions regarding its applicability 
to various types of cases in light of the lan- 
guage used in §768.71 (Supp. 1986) which 
provided that “this part applies to any ac- 
tion for damages whether in tort or in con- 
tract.” The question now seems to have been 
answered by the Florida Supreme Court in 
Smith v. Department of Insurance, 507 
So.2d 1080 (Fla. 1987), in which the court 
discussed the constitutionality of all aspects 
of the Tort Reform and Insurance Act. The 
court in dicta, while discussing the challenge 
to the single subject requirement of the Flor- 
ida Constitution, stated that: “We interpret 
this act [the Tort Reform and Insurance Act 
of 1986] as applying only to claims for per- 
sonal injury and property damage, both tort 
and contract.” 507 So.2d at 1087. 

Thus, although an offer of judgment un- 
der Rule 1.442 is available in all civil actions 
(except those relating to dissolution of mar- 
riage, alimony, or nonsupport or child cus- 
tody), it appears that an offer of judgment 
or demand for settlement under §768.79 is 
only available in claims for personal injury 
and property damage whether they are 
brought in tort or contract. 

© Offers of Judgment 

The new offer of judgment statute differs 
significantly from Rule 1.442. An offer of 
judgment under Rule 1.442 can be served 
at any time more than 10 days before trial, 
whereas an offer under the Tort Reform Act 
cannot be made until 60 days after filing of 
the suit and may not be accepted later than 

10 days before the trial. Further, an offer 
under Rule 1.442 is served on the adverse 
party but not filed with the court. Con- 
versely, an offer under the Tort Reform Act 


101 E. Kennedy Bivd. 
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Tampa, Florida 33602 
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Subpoena service 
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is actually filed with the court with a copy 
served on opposing counsel. 

In addition to the difference in service and 
time limitations, the consequences of an of- 
fer of judgment under the Tort Reform Act 
are also different than those under Rule 
1.442. 

First, an offer under §768.79 is open for 
a period of 30 days as opposed to 10 under 
the rule. More important is the fact that 
a defendant is automatically entitled to re- 
cover both reasonable costs and attorneys’ 
fees incurred from the date of the filing of 
the offer, if a judgment obtained by the plain- 
tiff is at least 25 percent less than the offer. 
In such a case the court is directed to set off 
such costs and attorneys’ fees against the ul- 
timate award obtained by the plaintiff. Fur- 
ther, when such costs and attorneys’ fees 
total more than the plaintiff's judgment, the 
court is required to enter judgment for the 
defendant against the plaintiff for the 
amount of costs and fees less the amount 
of the plaintiff's award. Thus, “it is now pos- 
sible for a plaintiff to recover a verdict and 
yet be required to pay fees and costs which 
exceed the gross verdict recovered.”!6 

Section 768.79 also sets out a laundry list 
of items the court may consider in determin- 
ing the reasonableness of an award of at- 
torneys’ fees. These include the merits of the 
claim, the number and nature of offers 
made by the parties, the questions of fact 
and law at issue, whether the offeror unrea- 
sonably refused to furnish information nec- 
essary to evaluate the reasonableness of the 
offer, whether the matter was a test case pre- 
senting questions of far-reaching impor- 
tance and the additional cost of delay that 
the offeror may be expected to incur if the 
litigation is prolonged. 

Although §768.79 uses the mandatory 
command “shall” throughout, the legisla- 


ture added a saving clause which provides 
that the court may disallow an award of 
costs and attorneys’ fees to the parties so en- 
titled if the court determines that an offer 
of judgment was not made in good faith. 

Like Rule 1.442, an offer of judgment un- 
der the Tort Reform Act is also inadmissi- 
ble in subsequent litigation except for pur- 
suing the penalties of costs and attorneys’ 
fees under the statute. 

© Demands for Judgment 

The Tort Reform Act of 1986 also cre- 
ated demands for judgment under §768.79 
which are available to plaintiff’s attorneys. 
Like an offer of judgment under the stat- 
ute, ademand cannot be made until 60 days 
after filing suit and may not be accepted 
later than 10 days before the date of trial. 
Similarly, a demand for judgment must be 

filed with the court as opposed to just be- 
ing served on opposing counsel as was the 
case under Rule 1.442. 

If a plaintiff files such a demand for judg- 
ment which is not accepted by a defendant 
within 30 days and the plaintiff goes on to 
recover a judgment in an amount at least 
25 percent greater than the demand,!’ then 
he shall be entitled to recover reasonable 
costs and attorneys’ fees incurred from the 
date of the demand. 

Interestingly, as set forth above, 
§768.79(2)(a) provides that a court, in its dis- 
cretion, may disallow an award of costs and 
attorneys’ fees if it determines that an of- 
fer of judgment was not made in good faith. 
This section appears only to apply to offers 
of judgment and not to demands for judg- 
ment which are not mentioned. 

It, therefore, appears that under the cur- 
rent reading of the statute, a judge would 
have to award costs and attorneys’ fees pur- 
suant to a demand for judgment, even if he 
determined that the demand was not made 
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in good faith; whereas the court would have 
discretion to award such costs and attor- 
neys’ fees under an offer of judgment if, in 
fact, it was determined that said offer was 
not made in good faith. This seems to be 
an unintended oversight, as the statute ap- 
pears to be reciprocal as to both offers of 
judgment and demands for settlement in all 
other respects. 


Offers of Settlement Under §45.061 
(Supp. 1987) 

If the above were not confusing enough, 
the legislature certainly did not simplify mat- 
ters with the creation of the new offer of set- 
tlement statute last year. Although similar 
to the offers of judgment set forth above, it 
differs in many respects. 

First, unlike an offer of judgment under 
Rule 1.442 which can be served up to 10 
days prior to trial and unlike an offer of judg- 
ment under §768.79, which can only be 
made 60 days after filing suit, an offer of 
settlement can be made at any time more 
than 60 days after the service of asummons 
and complaint ona party (as opposed to the 
date of filing suit) but not less than 60 days 
before trial. This time period is reduced to 
45 days before trial if the offer of settlement 
is a counteroffer. 

Likewise, although the Tort Reform Act 
of 1986 created an offer of judgment for use 
by defendants and a demand for settlement 
for use by plaintiffs, an offer of settlement 
under §45.061 appears to have equal appli- 
cability to any party, whether claimant or 
defendant. Further, reverting back to the pro- 
cedure utilized under Rule 1.442, an offer 


e Bank Accounts 
e Hidden Assets Uncovered 
e Civil Fraud Investigations 


of settlement is not filed with the court but 
is served by any party on an adverse party. 
The offer of settlement is required by the 
use of the word “shall” to be denominated 
as an offer under §45.061 to settle a claim 
for money, property or other relief speci- 
fied in the offer and to enter into a stipula- 
tion dismissing the claim or allowing judg- 
ment to be entered accordingly. 

Unlike the time provisions of a Rule 1.422 
offer or a §768.79 offer, an offer of settle- 
ment remains open for a period of 45 days 
unless withdrawn earlier by a written with- 


An offer of settlement 
can be made at any time 
more than 60 days after 

the service of a summons 
and complaint 


drawal which must be served on the offeree 
prior to acceptance. An offer neither with- 
drawn or accepted within said 45 days is auto- 
matically deemed rejected. 

Like Rule 1.442, the making of one of- 
fer does not preclude subsequent offers. Fur- 
ther, similar to both of the offers of judg- 
ment referenced above, evidence of an offer 
of settlement is not admissible except in a 


proceeding to enforce a settlement or to de- 
termine sanctions. 

Section 45.061(2), like its counterpart un- 
der the Tort Reform and Insurance Act, pro- 
vides a method for the court to determine 
if an offer was rejected unreasonably. This 
must be asserted by motion by the offeror 
within 30 days after entry of judgment when 
the court can determine if an offer was re- 
jected unreasonably. If the court determined 
that an offer which was rejected unreason- 
ably resulted in unnecessary delay and need- 
less increase in the cost of litigation, it may 
then impose appropriate sanctions against 
the offeree. The statute contains a laundry 
list of factors the court may consider includ- 
ing, like §768.79, whether the offeror unrea- 
sonably refused to furnish information to 
the offeree upon request, which information 
was necessary to evaluate the reasonable- 
ness of the offer and whether the suit was 
in the nature of a test case presenting ques- 
tions of far-reaching importance. 

An offer of settlement is presumed to 
have been unreasonably rejected by a de- 
fendant if judgment ultimately entered is at 
least 25 percent greater than the rejected of- 
fer and presumed to have been unreason- 
ably rejected by a plaintiff if the judgment 
ultimately entered is at least 25 percent less 
than the rejected offer. Further, the amount 
of the final judgment is required to be the 
total amount of money damages plus court 
costs and expenses incurred prior to the mak- 
ing of the offer. 

The statute also provides a list of the fac- 
tors for the court to determine when con- 
sidering sanctions to be imposed. These 
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include the amount of the parties’ costs and 
expenses including attorneys’ fees, investi- 
gative expenses, expert witness fees and trial 
preparation fees incurred after the making 
of the offer of settlement and the statutory 
rate of interest that could have been earned 
on the amount which was offered to the ex- 
tent that the interest was not otherwise in- 
cluded in the judgment. 

Further, the statute provides that if a sanc- 
tion is imposed against a plaintiff, it shall 
be set off against any award to the plain- 
tiff, and if in excess of the award, judgment 
shall be entered in favor of the defendant 
and against the plaintiff in the amount of 
the excess. 

By statute, offers of settlement do not ap- 
ply to class actions, shareholder derivative 
suits or matters relating to dissolution of mar- 
riage, alimony, nonsupport, eminent do- 
main or child custody. Further, the statute 
contains an interesting provision which al- 
lows sanctions to be imposed notwithstand- 
ing any other limitation on recovery of costs 
or expenses provided by contract or by 
other provisions of Florida law. 

Although the effective date of the law cre- 
ating §45.061 is July 2, 1987, there is cur- 
rently a conflict among several judicial 
circuits as to whether the statute is only pro- 
spective in its application or whether it ap- 
plies to existing causes of action.!8 


Conclusion 

Unlike the offers of judgment under Rule 
1.442, the legislature has now created two 
confusing statutes which differ in many re- 
spects but which ultimately have the same 
result: to encourage settlement by forcing 
parties to evaluate fairly and reasonably the 
merits of their case before trial, lest they be 
required to pay the other side’s costs and 
attorneys’ fees. The new offer of judgment 
available to defendants, demand for settle- 
ment available to claimants and offer of set- 
tlement available to all parties apply to most 
civil actions. As pointed out above, there 
are relatively few cases in which one or the 
other would not apply. 


Likewise, all of these new settlement tools 
provide for the awarding of attorneys’ fees 
if a party is at least 25 percent off the mark 
as to evaluating his claim, and further pro- 
vide for the imposition of sanctions if either 
an offer of settlement or an offer of judg- 
ment is made unreasonably or in bad faith. 


Although the language and the time pe- 
riods used under the various statutes and 
rules differ, the attorney would be advised 
to learn them all since they can be a trap 
for the unwary and a sure pitfall for those 


attorneys who routinely over or undervalue 
their claims before trial. BJ 


' The general rule is that attorneys’ fees are 
not taxable as costs under FLA.R.CIv.P. 1.442. 
Insurance Company of North America v. Twitty, 
319 So.2d 141 (Fla. 4th D.C.A. 1975), cert. de- 
nied, 330 So.2d 22 (Fla. 1976); but when a Rule 
1.442 offer is made by a defendant, the offer may 
or may not stop the running of further costs and. 
attorneys’ fees. Compare Hernandez v. Travel- 
ers Insurance Company, 331 So.2d 329 (Fla. 3d 
D.C.A. 1976), and Encompass, Inc. v. Alford, 444 
So.2d 1085 (Fla. Ist D.C.A. 1984), rev. denied, 
453 So.2d 43 (Fla. 1984). 

2 Fla. Laws 1986, Ch. 86-160, §55, §65. 

3 Fla. Laws 1987, Ch. 87-249, §1 through 2. 

4 July 2, 1987, is the effective date of FLA. 
Stat. §45.061 (Supp. 1987), but see note 18, in- 


Sra. 

5 Giglio v. Weaner, 503 So.2d 1380 (Fla. 2d 
D.C.A. 1987), rev. denied, 513 So. 2d 1061 (Fla. 
1987). 

6 “The offeree of an offer of judgment de- 
livered by mail is not entitled to five additional 
days to respond if those additional days would 
result in the response being served after the com- 
mencement of trial.” Braham v. Carncross, 514 
So.2d 71, 73 (Fla. 2d D.C.A. 1987). Further, “the 
implicit requirement of Rule 1.442 [is] that the 
offer be accepted, if at all, prior to trial.” Cheek 
v. McGowan, 511 So.2d 977, 982 (Fla. 1987). 

7River Road Construction Company v. 
Ring Power Corporation, 454 So.2d 38 (Fla. Ist 
D.C.A. 1984). 

8 Id. See also Encompass, Inc. v. Alford, 444 
So.2d 1085 (Fla. Ist D.C.A. 1984), rev. denied, 
453 So.2d 43 (Fla. 1984) and Wisconsin Life In- 
surance Company v. Sills, 368 So.2d 920 (Fla. 
Ist D.C.A. 1979), cert. dismissed, 373 So.2d 461 
(Fla. 1979). Cf. Wimbledon Townhouse Condo- 
minium I Association, Inc. v. Kessler, 425 So.2d 
29 (Fla. 4th D.C.A. 1982) (plaintiff allowed to 
recover pre-offer attorneys’ fees under a statute 
allowing fees to. the prevailing party but was not 
allowed to recover his post-offer attorneys’ fees). 

9Seminole Colony, Inc. v. Stanko, 501 
So.2d 195 (Fla. 4th D.C.A. 1987). 

10 7d. at 196 (citations omitted). 

!2 See note 5, supra. 
'3 George v. Northcraft, 476 So.2d 758 (Fla. 
5th D.C.A. 1985). 

14 Td. 

'5 Encompass, Inc. v. Alford, 444 So.2d 1085 


(Fla. Ist D.C.A. 1984), rev. denied, 453 So.2d 43 
(Fla. 1984). 

16 This quote was taken from a speaker’s out- 
line prepared by L. Norman Vaughn-Birch and 
William E. Robertson, Jr., of Dykema, Gossett, 
Spencer, Goodnow & Trigg of Sarasota, Flor- 
ida, which outline appeared in the lecture out- 
lines for a seminar entitled. “The New Civil Trial 
Practice: Tort and Contract Litigation in Post 
July 1, 1986 Era” presented by the Continuing 
Legal Education Committee and the Trial Law- 
yers Section of The Florida Bar from Septem- 
ber 8, 1986, through October 28, 1986. 

17 The statute actually reads “in an amount 
at least 25 percent greater than the offer” although 
one must conclude that “offer” should read “de- 
mand” given its use in that portion of the statute 
referring to demands for judgment. 

18 See 303 AFTL Jr. 6 (December 1987), 
and cases cited therein. The article also includes 
a portion of the successful brief used in Martin 
County, Florida, in arguing that the statute was 
procedural and should apply to pending cases. 
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Journal. 


Now where did | see that article? 


You remember reading an article in the Journal that had information that 
may now help you with a case. But how do you find it? 


@ Check the index of articles at the back of each December issue of the 


© Check the Index of Legal Periodicals available in most libraries. 


14 THE FLORIDA BAR JOURNAL/MARCH 1988 


| 
| 


you will be too. 


You work hard to keep your clients satisfied and Empire C 


Kits can make that work 


easier. That's because clients want the professional look that our kits provide. But, when you 


choose us, you don't choose s 
use than any other corporate 


Each Corporate Kit includes: 
First annual shareholder minutes ¢ Deluxe, padded 

Id silkscreen binder and slipbox ¢ Printed minutes and 
ylaws ¢ Checklist Instructions Worksheets Pocket 
Seals (that fit in kit) ¢ 20 Lithographed imprinted and 
numbered stock certificates on parch text ¢ State Report to 
determine employment status  foot-noted 6 


and indexed minutes with subchapter “S” IN 


le over substance. Empire offers faster service and is easier to 
. Itis also the most complete. 


¢ IRC plan 1244 ¢ IRC election for section 248 ¢ Idemnifica- 
tion plan ¢ Written statement to organize corporation in 
lieu of minutes and bylaws (printed typewriter print) 
spaced to match your insertion * Federal Application for 
tax I.D. * Federal Form 2553 for plan 1244 « State Applica- 
tion for State Tax I.D. * Memo pad ¢ Pre-Addressed 
printed envelopes for all forms. 


Call us today, MPIRE We use Federal 
1(800) 432-3028, 9 for all overnight 
CORPORATE KIT COMPANY 


THE FLORIDA BAR JOURNAL/MARCH 1988 15 


ty 
orporate 


“First “American 


The 


Legal Profession 


First 
Nation: 


The ungiue y 4 
Ellis County Courthouse ie 2 Historic Courthouse, Lapeer, Michigan 
in Waxachie, Texas. i 7 Serigraph by Constance A. Powell 


The red sandstone Courthouse at Santa Ana, California. 


ince 1889 the company that was to become First 
American Title Insurance Company has been serving 
the nation’s legal profession. 
From the ungiue Ellis County Courthouse in Waxachie, 
Texas, the historic courthouse in Lapeer, Michigan, or 
the historic red sandstone courthouse in Orange County, 
California, there is a First American office or agent nearby. 
Again...as we have for nearly a century...we are dedicated 
to serving the legal profession! 


* First American Title Insurance Company 


GS REGIONAL OFFICE: 6600 NW SIXTEENTH ST., PLANTATION, FL 33313 (305) 587-5860 
NATIONWIDE TOLL-FREE: (800) 327-1018 - FLORIDA STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 
Affiliated with The First American Financial Corporation 


16 THE FLORIDA BAR JOURNAL/MARCH 1988 


& 
| 
4 AME 
Ry 
\ | 
—— 
®) 


Attorneys 

the Electronic 
Information Age: 

Is There a Duty to Make the Transition? 


by Teresa N. Pritchard 


owhere is the knowledge of 

precedence more important 

than in the area of law, and no 
body of knowledge is more challenging to 
the hunter. Our legal system’s definition of 
the law is based on a combination of legis- 
lative acts and their histories, agencies’ regu- 
lations and their comments, and current and 
past cases from a variety of tribunals. 

Obviously as the size and complexity of 
a society grows, so does the law which gov- 
erns its citizens’ actions. For example, West 
Publishing Company receives opinions 
from more than 600 different courts and 
3,500 judges. Its receipt has increased from 
19,476 cases in 1895, to 63,767 in 1985. The 
total received from 1895-1985 was 
2,569,728. In addition, West annually proc- 
esses over 10,000 opinions for WESTLAW 
exclusively. 

While sophisticated manual research sys- 
tems exist, finding case law can become a 
monumental task requiring the wading 
through of numerous general topics in nu- 
merous jurisdictions in an attempt to locate 
an analogous situation. When the re- 
searcher is satisfied with the recovery, the 
laborious task begins to ensure that those 
relevant decisions have not been revised, 
modified, or otherwise affected. 

As to materials produced by various lev- 
els of government which currently have the 
force of law, one gets the distinct impres- 
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sion that, while it may be the government’s 
duty to publish, it feels no compulsion to 
provide competent indexing. The more com- 
plex the statutory/regulatory scheme, the 
more complex the corresponding web of in- 
formation. The manual procedure for en- 
suring that a relevant federal regulation is 
current can take hours, while finding a fed- 
eral agency’s decisions can take days. 

But these tasks have been accepted by 
those professionals responsible for interpret- 
ing the law as a mandatory requirement for 
providing competent service to those clients 
who depend on them. And we all have 
memories of late nights ensuring that we 
have done our duty, unable to sleep until 
we have turned over the last stone. 

John Naisbitt’s observation in 
Megatrends made acritical point. Not only 
are computers making information avail- 
able on a massive scale, they are aiding in 
the organization of information which 
would otherwise be useless. The fact that 
“we are drowning in information but starved 
for knowledge has resulted in a shift from 
merely supplying information to aiding in 
its selection . . . . This principle is the driv- 
ing force behind the new electronic publish- 


ers who provide on-line databases commu- 
nication channels for sorting through and 
selecting.” 

Naisbitt’s observation was correct; data- 
bases, including legal databases, have been, 
and continue to be refined making them 
more friendly, more efficient and more pow- 
erful. 

Databases also aid clients in business and 
corporate decision making. If aclient is con- 
sidering entering into a business transaction 
with an individual or company, computers 
provide valuable background information 
to aid in the transaction. 

Other areas of law which require analy- 
sis of technical information have been sim- 
plified. For example, to determine regula- 
tory control over chemicals formerly re- 
quired painstaking research. Now a data- 
base is available which by typing in the 
chemical’s name will retrieve its scientific 
characteristics, its effects on life forms and 
any relevant statutes and regulations. The 
information retrieved could be checked elec- 
tronically by searching the Code, the 
C.F.R., the Federal Register, cases and en- 
vironmental reporters. 

Attorneys and accountants are, in es- 
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sence, information brokers. The service 
which they provide is accessing the body of 
legal knowledge which is constantly in flux 
and determining the law applicable to the 
client’s situation. Accountants, insofar as 
they render legal advice, are held to the same 
standard as attorneys in ensuring that the 
advice is based on a reasonably accurate in- 
terpretation of the law. Richard v. Staehel, 
70 Ohio App.2d 93; 434 N.E.2d 1379 (1980). 

As Mallen stated in Legal Malpractice: 
“Although attorneys are obligated to know 
those principles that are considered to be 
settled and known generally to the profes- 
sion, the reality is that no attorney has 
instantaneous recall of all such knowledge 
. . . . Legal knowledge consists of both 
present recollection and the added aware- 
ness gained from research.” 

In Smith v. Lewis, 530 P.2d 589 (1975), 
(overruled on other grounds, 15 Cal.3d 851 
(1976)), plaintiff contended that defendant 
attorney had been negligent in failing to as- 
sert her community property interest in cer- 
tain retirement benefits. The court stated at 
595: 


[An attorney] is expected, however, to possess 
knowledge of those plain and elementary prin- 
ciples of law which are commonly known by well 
informed attorneys, and to discover those addi- 
tional rules of law which, although not commonly 
known, may readily be found by standard re- 
search techniques. [Citations omitted]... .[E]ven 
with respect to an unsettled area of the law, we 
believe an attorney assumes an obligation to his 
client to undertake reasonable research. 


While the court found that there was sub- 
stantial uncertainty regarding the legal is- 
sue at the time of the representation, the 
evidence was sufficient to support the find- 
ing that the attorney’s failure to educate him- 
self constituted negligence. 

The court noted that the crucial inquiry 
was whether the lawyer had failed to per- 
form with the skill commonly possessed by 
lawyers of ordinary skill and capacity. 

Later, in Aloy v. Mash, 696 P.2d 656 
(1985), the court followed Smith to reverse 
a lower court’s grant of summary judgment 
for an attorney in a malpractice action in- 
dicating at 661: “[The attorney] never did 
answer the question whether he was aware 
that a military pension vests . . .. This would 
have been a vital point in his research.” 

The defendant’s attorney relied upon 
Davis v. Damrell, 174 Cal. Rptr. 257 (1981), 
in which an attorney was not liable for neg- 
ligence in reaching the same legal conclu- 
sion. However, the attorney in Davis had 
“{shown] a thorough, contemporaneous re- 
search effort of an issue of unsettled law [as 
to which he advised his client].” Aloy, at 
661. 
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Horne v. Peckham, 158 Cal. Rptr. 714 
(1979), affirmed a legal malpractice judg- 
ment in connection with the drafting of a 
Clifford trust. The attorney had consulted 
two volumes of American Jurisprudence on 
federal taxation and had spoken to an at- 
torney and accountant about his plan to cre- 
ate the trust. The court found the attorney 
negligent in failing to conduct further re- 
search, explaining at 721: “An attorney has 
a duty to avoid involving his client in murky 
areas of the law if research reveals alterna- 
tive courses of conduct.” 

In holding an attorney liable for malprac- 
tice, the court in Copeland Lumber Yards, 
Inc. v. Kincaid, 684 P.2d 13 (1984), stated 
at 14: “A professional judgment, by defini- 
tion, must be informed, and that requires 
a lawyer to make a reasonable effort to de- 
velop an understanding of the problem.” 

In Staehel, an accountant (who was also 
an attorney) was liable for malpractice. The 
court indicated that the trial court had prop- 
erly defined the standard of care at 1384, 
1385: 


An accountant has no obligation to advise a 
client on legal matters . . .. However, if he does 
so, he has a duty to offer correct advice which 
does not cause a client to suffer damages. 

The general principles of the Restatement of 
the Law of Torts 2d, Section 299A, at page 73 
apply: 

“Unless he represents that he has greater or 
less skill or knowledge, one who undertakes to 
render services in the practice of a profession or 
trade is required to exercise the skill and 
knowledge normally possessed by members of 
that profession or trade in good standing in 
similar communities.” 

This standard has been applied to profession- 
als in general, [citation omitted] and accountants 


in particular, Gammel v. Ernst & Ernst (1955), 
245 Minn. 249, 72 N.W. 2d 364; Delmar Vine- 
yard v. Timmons (Tenn. App. 1972), 486 S.W. 
2d 914. 

A professional person is not a guarantor of in- 
fallibility, but only of reasonable competence 
judged by the standards of that profession in simi- 
lar localities. [citations omitted] 

The professional giving advice in this area 
should thoroughly research the applicable stat- 
utes and regulations; . . . 


The court relied on §552 of the Restate- 
ment (Second) of Torts for assessing dam- 
ages. Section 552 provides in pertinent part: 


One who, in the course of his . . . profession sup- 
plies false information for the guidance of oth- 
ers in their business transactions, is subject to 
liability for pecuniary loss caused to them by their 
justifiable reliance upon the information, if he 
fails to exercise reasonable care or competence 
in obtaining . . . the information. 


An additional guide, the Model Rules of 
Professional Conduct, is recognized by 
some jurisdictions as establishing standards 
by which an attorney’s action may be 
judged. Rule 1.1 provides: “A lawyer shall 
provide competent representation to a cli- 
ent. Competence cunsists of the legal knowl- 
edge, skill, thoroughness, preparation and 
efficiency reasonably necessary for the rep- 
resentation.” 

The comments are more helpful: 


Competent handling of a particular matter in- 
cludes [the] use of methods and procedures meet- 
ing the standards of competent practitioners. The 
required attention and preparation are deter- 
mined in part by what is at stake; major litiga- 
tion and complex transactions ordinarily require 
more elaborate treatment than matters of lesser 
consequence. Efficiency includes use of office pro- 


cedures enabling the lawyer to carry out the rep- 
resentation promptly, effectively and at reason- 
able cost to the client. 


Preparation and Thoroughness 

The thoroughness required is that ordinarily em- 
ployed by lawyers undertaking similar matters. 
[Citations omitted] Necessary legal research and 
investigation of the factual basis of the client’s 
matter are aspects of competent representation. 
[Citations omitted] 


The Smith court indicates that an attor- 
ney is required to discover the law which, 
“may readily be found by standard research 
techniques” and must perform with the skill, 
“commonly possessed by lawyers of ordi- 
nary skill and capacity.” In Davis, the at- 
torney had demonstrated “a thorough re- 
search effort.” The Horne court required 
“research appropriate to client’s circum- 
stances” while the Copeland court required 
“a reasonable effort to develop an under- 
standing of the problem.” In Richard the 
court found that the accountant should 
“thoroughly research the applicable statutes 
and regulations.” Under the Model Rules 
thoroughness is measured by whether it is 
that “ordinarily employed by lawyers un- 
dertaking similar matters.” 

In all of the research malpractice cases dis- 
cussed, the requisite legal authority could 
have been located manually or on a data- 
base. Obviously, as long as the research ac- 
curately assesses the problem either method 
is acceptable. However, the authorities 
relevant in Smith, Aloy, and Davis were 
located in two minutes on WESTLAW 
while 21 federal cases discussing Clifford 
trusts were retrieved in 30 seconds. 

But what about those cases the indexer 
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missed? Or the 10,000 unreported cases that 
WESTLAW adds each year, the case that 
is so recent that it is online but not yet pub- 
lished in your advance sheets, or the revi- 
sion of the regulation that is online but not 
in your library. Mallen states that: “The con- 
cepts of fault, judgmental protection and the 
standard of care, require consideration of 
the circumstances and standards at the time 
of the alleged error, including those indicia 
of law available to the attorney.” 

Given the accessibility of the “phantom 
law” described above, can a manual search 
be deemed thorough? Is manual research 
alone a “reasonable effort” in areas where 
the law is in flux or complex? Is the ability 
to access databases an “ordinary skill?” 

As Roger Crampton, president of the As- 
sociation of American Law Schools, points 
out: “Virtually all students have training in 
LEXIS and WESTLAW, and many schools 
... offer classes in computer law and use in 
legal practice.” 

Mallen further indicates that: “Only if a 
lawyer has had an opportunity to research 
the law, is it fair to hold him to know par- 
ticular principles.” If time constraints are 
the defense to malpractice, it can be coun- 
tered that a computer can access relevant 
law in a matter of moments. If it is geographi- 
cal limitations, i.e., that adequate research 
libraries are at a distance, that limitation 
also has been eliminated by the computers. 

In fact, one of the tremendous benefits 
of databases is their elimination of the com- 
petitive edge formerly held by firms located 
in major metropolitan areas. Now profes- 
sionals can access virtually the same infor- 
mation from any point accessible by a 
phone line. Therefore, the locality rule in 
these professions (and probably others) is 
likely to become a historical concept. 

Under the Model Rules standard, are com- 
puters “ordinarily employed by lawyers un- 
dertaking similar matters?” The answer may 
be found in the rule itself. “The required 
attention and preparation are determined 
in part by what is at stake; major litigation 
and complex transactions ordinarily require 
more elaborate treatment than matters of 
lesser consequence.” 

While the cost of computerized research 
is likely to be reduced in the future, it can 
be expensive for complex issues. Depend- 
ing on the stakes, a client might want to 
forego computer costs, or the attorney 
might feel completely comfortable about the 
status of all relevant law on an issue and de- 
cide to forego checking conclusions online 
because of cost considerations. However, a 
great many issues can be searched inexpen- 
sively online. In the event that a matter be- 


ing handled is important, complex or un- 
settled, the attorney should inform the client 
that computer use is advisable. If an attor- 
ney is handling such a case and does not 
have access to a computer, he may want to 
consider the comment to Rule 1.1: “Com- 
petent representation can also be provided 
through the association of a lawyer of es- 
tablished competence in the field in ques- 
tion.” Moreover, the client always should 
be informed as to whether the use or nonuse 
of the computer is standard practice. 

For attorneys, professionals trained to 
look to the past for guidance, it is not sur- 
prising that looking into the future is un- 
comfortable. But a refusal to look at the 
present is dangerous. . 

Today’s sophisticated technology only hastens 


our plunge into the information society that is 
already here. 

The problem is that our thinking, our attitudes, 
and consequently our decision making have not 
caught up with the reality of things. 

The level of change involved is so fundamen- 
tal yet so subtle that we tend not to see it, or if 
we see it, we dismiss it as overly simplistic, and 
then we ignore it. 

Yet, we do so at great risk to our companies, 
our individual careers, . .. Out of touch with the 
present, we are doomed to fail in the unfolding 
future. [Emphasis added.] Megatrends. 


In conclusion, avoid sending your secre- 
taries for computer-assisted legal research 
training. The fact that a keyboard is util- 
ized does not make it a secretary’s job. 

Try to quit thinking of legal research as 
the weak sister’s role in law. This is the in- 
formation age and knowledge is power. The 
associate who continues to dazzle you by 
pulling the rabbit out of the hat is doing you 
no favors it he doesn’t teach you his tricks. 

There are young attorneys and law stu- 
dents who gloat on the fact that you are in- 
timidated by the computers. There is no 
personal computer as powerful as the hu- 
man brain and your legal experience com- 
bined with the power of computers would 
be awesome. 

Keep an open mind when learning. Try 
to leave your ego behind for a few hours and 
allow yourself to make some mistakes in- 
itially. 

Do not assume that it would be less ex- 
pensive, and, therefore, more efficient to 
send a clerk to a library to do an exhaus- 
tive research project. In most instances, the 
computer can reduce both time and cost in- 
volved. Eventually, if used effectively, the 
computers will turn a profit. You may want 
to consider a cooperative agreement with 
other attorneys to access the databases if the 
hardware and accessing costs appear to be 
a problem. 


20 THE FLORIDA BAR JOURNAL/MARCH 1988 


Try to come to grips with your romantic 
notions that law with all its tradition should 
be housed in heavily wooded libraries. Ox- 
ford’s library remains an inspiration but is 
destined to become a museum. There is no 
reason why your den at home should not 
be filled with law books (and they will soon 
be available inexpensively), but you should 
not resist your office’s transition to termi- 
nals and disks. BJ 


Teresa N. Pritchard is director of re- 
search services with Gunster, Yoakley, 
Criser & Stewart, West Palm Beach. 
She received her B.A. with great dis- 
tinction from Oakland University in 
Rochester, Michigan, and her M.S. in 
library science and J.D. degrees cum 
laude from Wayne State University, De- 
troit. She is a member of the Ameri- 
can Association of Law Libraries and 
the Florida and Michigan bars. 

This article was previously published 
in Lawyers’ Liability Review. 
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by Christopher J. Weiss and Kevin F. Foley 


he Florida Legislature enacted 

significant amendments to the 

Mechanics’ Lien Statute, F.S. 
Ch. 713, which became effective October 1, 
1987.! The purpose of this article is to dis- 
cuss these legislative changes and their 
potential impact on contractors, subcontrac- 
tors, materialmen, and developers. 


Criminal Penalties 

The first change in the statute is the crea- 
tion of a new criminal sanctions provision, 
§713.345, entitled Moneys Received for 
Real Property Improvements: Penalty for 
Misuse. This new section replaces 
§713.34(3), which was repealed by this new 
legislation. 

Section 713.345 has done away with the 
requirement of a specific intent, with the re- 
sult of making the misapplication of con- 
struction proceeds a strict liability offense. 
This important addition to the Mechanics’ 
Lien Statute requires any person or entity, 
“who receives any payment on account of 
improving real property [to] apply the pro- 
ceeds of such payment to the payment of 
amounts owed for services and labor which 


were performed on, or materials which were 
furnished for, such improvement prior to 
receipt of the payment.”? The maximum pen- 
alty for violating this section, because it is 
a misdemeanor of the first degree, is a jail 
sentence not exceeding one year and a fine 
not exceeding $1,000.3 

Section 713.34(3) previously made it a 
crime for a person or entity, with the intent 
to defraud, to use “the proceeds of any pay- 
ment made to him on account of improv- 
ing certain real property, for any other pur- 
pose than to pay for labor or services per- 
formed on, or materials furnished for the 
specific improvement.” Repealed §713.34(3) 
nowhere defined the degree of crime for a 
violation of that provision, but instead pro- 
vided that a person who violated the sec- 
tion would be “guilty of embezzlement.” As 
embezzlement is considered theft under the 
Florida Omnibus Theft Statute, the degree 
of the crime was dependent on the sums in- 
volved.‘ Because the threshold amount for 
grand theft third degree is $300,5 it would 
have been the rare occasion when a misap- 
plication, with intent to defraud, would not 
have constituted at least a third degree fel- 
ony. 

Under the present Mechanics’ Lien Stat- 
ute, there is no requirement that the mis- 
application of construction proceeds be 
done with the intent to defraud. This sub- 
stantial change has now made it a strict 
liability crime to spend construction pro- 
ceeds for other than their intended purpose. 

Another result of this amendment will be 
to remove a defense available to a defendant 
previously charged under §713.34. Section 
713.34(3) contained the presumption: “fail- 
ure to pay for such labor, services or mate- 
rials furnished for this specific improvement 
after receipt of such proceeds shall consti- 
tute prima facie evidence of intent to de- 
fraud.” A criminal defendant charged with 
a violation of §713.34 could attempt to 
rebut this statutory presumption through 
testimony designed to show some good faith 
use of the proceeds. However, the new pro- 
vision, §713.345, does not require this 
intent to defraud and makes the misapplica- 
tion of proceeds a crime, irrespective of 
intent or good faith. Moreover, §713.345 
applies to everyone in the construction hier- 
archy, with the exception of mortgage bank- 
ers, and their agents, servants or employ- 
ees.6 

Attorneys who represent developers, con- 
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tractors, and subcontractors should advise 
their clients that when proceeds are received 
on construction projects, they must be ap- 
plied first to those bills which the client owes 
for work rendered on, or materials supplied 
to, the project. Failure of the client to do 
so could result in criminal prosecution. An- 
other pitfall of which attorneys must be 
aware is the need to advise clients prior to 
giving any deposition dealing with construc- 
tion debts owed for work done, or materi- 
als supplied, that if construction proceeds 
have been misapplied, they have the right 
to invoke the fifth amendment of the U.S. 
Constitution and refuse to answer questions 
involving the disposition of proceeds. An 
attorney who allows his client, without coun- 
sel, to answer a question that he misapplied 
construction proceeds, subjects his client to 
possible prosecution under the new statu- 
tory provision. Although the Mechanics’ 
Lien Statute is not recognized as a popular 
criminal statute for prosecution purposes, 
it is incumbent on attorneys to apprise their 
clients of all potential risks. 

A second change effected to the criminal 
provisions part of the Mechanics’ Lien Stat- 
ute was the change in the statutory presump- 
tion provided. by §713.34(2), which makes 
it a crime of embezzlement to use loan pro- 
ceeds secured by a mortgage or other en- 
cumbrance on real property, for any pur- 
pose other than to pay for work or materi- 
als used on the project for which the loan 
was received. Prior to October 1, 1987, fail- 
ure to pay for the work or materials, after 
receipt of such loan, constituted “prima fa- 
cie evidence of intent to defraud.” Under the 
new §Section 713.34(2),”A person’s intent 
to defraud may be presumed upon his fail- 
ure to pay for such labor, services or mate- 
rials furnished for this specific improvement 
after receipt of such loan.” [Emphasis 
added] 


Perhaps, this change is a result of the leg- 
islature’s concern with Miller v. Norvell, 775 
F.2d 1572 (11th Cir. 1985), cert. den., 106 
S. Ct. 1995 (1986), which held that 
§713.34(3), containing the same presump- 
tion as 713.34(2), was unconstitutional be- 
cause it created a mandatory rebuttable pre- 
sumption.’ 


Threshold Contract Amount 
Another change, also effective October 
1, is an amendment to §713.02(5), which pre- 
viously provided, “Any improvement for 
which the contract price is $2,500 or less 
shall be exempt from all other provisions 
of this Part I except the provisions of 
§713.05.” The new §713.02(5) reads as fol- 
lows: “Any improvement for which the di- 
rect contract price is $2,500 or less shall be 
exempt from all other provisions. . .” [Em- 
phasis added] Under the earlier version, the 
erroneous consensus was that in order for 
a potential lienor, not in privity with the 
owner, to have valid lien rights, his contract 
must have been in excess of $2,500.8 
Various lien claimants and their attorneys 
failed to draw the distinction between priv- 
ity and non-privity liens for less than $2,500. 
The owner-contractor agreement should 
have been the focus. Presently, the impor- 
tant fact is the amount of the direct contract 
between the owner and the general contrac- 
tor. The amount of the contract between the 
general contractor and the subcontractor or 
other potential lienor is now clearly irrele- 
vant. Since the Mechanics’ Lien Statute de- 
fines the direct contract as the contract be- 
tween the owner and another party, so long 
as the potential lienor is not in privity with 
the owner, it would appear that he could ob- 
tain a lien regardless of the amount of his 
contract, so long as the owner-contractor 
agreement is in excess of $2,500. Lienors in 
privity with the owner continue to have no 


restrictions based on the size of their con- 
tract with the owner. 


Notice to Owner 

Another, and perhaps the most signifi- 
cant, amendment involves the provision gov- 
erning notices to owner. The amendment 
adds subsection 713.06(2)(d) and provides: 
“If a lienor has substantially complied with 
the provisions of paragraphs (a), (b), and 
(c), any errors or omissions shall not pre- 
vent the enforcement of a claim against a 
person who has not been adversely affected 
by such omission or error.” This addition 
to §713.06 is very similar to a like provision 
contained in §713.08 dealing with claims of 
lien.? 

Prior to October 1, 1987, §713.04 was si- 
lent with respect to errors in the form of no- 
tice, timeliness of notice, and persons to 
whom notices should be sent. However, the 
Fourth District Court of Appeal decided a 
related point in Symons Corp. v. Tartan- 
Lavers Delray Beach, Inc., 456 So.2d 1254 
(Fla. 4th DCA 1984). There the court ruled: 
“In cases upholding the sufficiency of the 
designation of an owner in the notice of 
owner under a Mechanics’ Lien Statute, the 
courts note that if the owner, or others, were 
not misled, prejudiced or injured by the 
claimed defect in the notice, especially in 
the case of an honest mistake, the lien is not 
vitiated by such defect.”!9 

Although the quoted part of the Symons 
decision concerned defects in the form of 
the notice to owner, the new §713.06(2)(d) 
addresses not only substantial compliance 
with the form (subsections b and c), but also 
includes substantial compliance with 
§713.06(2)(a), which governs the time of serv- 
ice and who should receive a copy of the no- 
tice to owner as well. 

If liberally construed, §713.06(2)(d) will 
conflict with §713.06(2)(a) and §713.37. Sec- 
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tion 713.06(2)(a) provides in part: “Failure 
to serve the notice or to timely serve it shall 
be a complete defense to enforcement of a 
lien by any person. . . .” The mandate of 
§713.37, that the Mechanics’ Lien Statute 
“shall not be subject to a rule of liberal con- 
struction,” has been applied to require strict 
compliance with the Mechanics’ Lien Stat- 
ute as an indispensable prerequisite to ob- 
taining affirmative relief under the statute.!! 

The conflict arises because the new pro- 
vision could be read to require only substan- 
tial compliance with the time frame for 
service of the notice to owner. Section 
713.06(2)(a) provides: “The notice must be 
served before commencing, or not later than 
45 days from commencing, to furnish his 
services or materials. . . .” Additionally, 
§713.06(2)(a) enumerates those parties in the 
construction hierarchy who must be pro- 
vided a copy of the notice to owner by the 
lienor. An effective argument could be made 
that service of a notice to owner 47 days 
from commencing work, or on some but 
not all of the required parties after first fur- 
nishing materials, constitutes “substantial” 
compliance with §713.06(2)(a). Coinciden- 
tally, §713.08(4)(a), dealing with claims of 
lien and upon which §713.06(2)(d) was mod- 
eled, specifically relates to errors and omis- 
sions in the claim of lien, and is not written 
so as to have an effect on the time period 
within which a claim of lien must be re- 
corded or served on a party. One must con- 
sider whether the legislature actually in- 
tended to affect those parts of §713.06 deal- 
ing with the time period for service and the 
parties entitled to service of a copy of the 
notice to owner. 

Section 713.06(2)(d) should not obviate 
the need for timely service of the notice to 
owner, or service on all of the parties enu- 
merated in §713.06(2)(a). The addition of 
subsection (d) was intended to apply to de- 
fects in the form of the notice to owner. The 
three provisions referred to above should 
be read together, and the earlier provisions 
should not be deemed to have been repealed 
by implication. Repeal of a statute by im- 
plication is not favored and will be upheld 
only when irreconcilable conflict between 
the later statute and earlier statute shows 
legislative intent to repeal.!2 Additionally, 
an interpretation which leads to a result not 
intended by the legislature will not be 
adopted. !3 

Although the last expression of the leg- 
islature prevails over an earlier one,!4 
§713.06(2)(d) should be strictly construed 
in accordance with the requirement of 
§713.37. Additionally, by requiring that a 
lienor comply strictly with the mandates of 


§713.06, certainty is engendered as to 
whether a potential lienor has valid lien 
rights. By allowing §713.06(2)(d) to affect 
the time within which service of the nctice 
to owner must be made, or to which par- 
ties a copy of the notice to owner must be 
provided, uncertainty will arise, which may 
not be settled until a decision of the Flor- 
ida Supreme Court. It is anticipated that 
§713.06(2)(d) will result in much litigation 
and confusion in defining the rights of the 
respective parties. 


Notice of Commencement 

A change has also been made to that part 
of the Mechanics’ Lien Statute which deals 
with notices of commencement.!5 Prior to 
October 1, 1987, §713.135(1)(d) only re- 
quired the governmental agency to furnish 
to an applicant for a building permit two 
or more copies of a blank notice of com- 
mencement form, along with a printed state- 
ment “explaining” the Florida Mechanics’ 
Lien Law as it applied to recording and post- 
ing copies of the notice of commencement. 
Since October 1, under the new subsection 
(d), the agency which issues the building per- 
mit must attach to the building permit at 


the time of issuance, a completed copy of 
the notice of commencement provided by 
the applicant. The practical effect of this ad- 
dition will be to require the owner to pre- 
pare the notice of commencement and pre- 
sent it to the authority which issues the build- 
ing permit prior to the permit issuing. It will 
serve as an invaluable source for lienors look- 
ing for the information required to send no- 
tices to owner and record claims of lien, par- 
ticularly situations itemized in §713.04, in 
which no notice of commencement is re- 
quired. It will also make it easy to remem- 
ber to post the notice of commencement, 
which will necessarily occur when the build- 
ing permit is posted at the job site. 


Payment Bonds 

Since October 1, 1987, all persons claim- 
ing under a §713.23 payment bond “shall 
be required, as a condition precedent to re- 
covery under the bond, to serve a written 
notice of nonpayment to the contractor and 
the surety within 90 days of the failure to 
receive any payment which is then due and 
owing from the delivery date for any labor, 
services, or materials.” Prior to October 1, 
§713.23(1)(e) only required a lienor who was 
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not in privity with the contractor to serve 
a notice of nonpayment; and that lienor was 
not required to serve a copy of the notice 
of nonpayment on the surety. 

It certainly seems understandable that a 
general contractor should be placed on no- 
tice of nonprivity claims. However, it seems 
to be an unnecessary requirement to advise 
a general contractor and his surety of those 
claimants with whom the general contrac- 
tor is already familiar. Why should a gen- 
eral contractor who receives bills monthly 
be entitled to defeat a bond claim because 
of the failure of a claimant to give the 
statutory notice? Additional notice require- 
ments for claimants in privity profits no 
one and may adversely affect an innocent, 
unpaid lienor. 

Another substantive change of the 1987 
amendments involves the methodology by 
which the 90 days notice is calculated. The 
amended statute provides for service of the 
notice of nonpayment within “90 days of the 
failure to receive any payment which is then 
due and owing from the delivery date for 
any labor, services or materials.” Retainage 
in excess of 10 percent does not start the 
clock running. However, it is unclear what 
event actually triggers the notice period. For 
instance, should “90 days” be read in con- 
junction with “due and owing” or “delivery 
date”? It appears that the former was in- 
tended as opposed to the latter. Further- 
more, what does the term “due and owing 
mean,” or the term “due” standing alone? 

Consider the following example: A 
materialman has received, on the 10th of the 
month, 75 percent of the funds due which 
are per its terms and conditions of sale. Has 
the clock for the notice started? Assume 90 
days elapse without a service of the notice 
of nonpayment. But in the meantime, ship- 
ments to complete the job continue. Are the 
interim month’s shipments still protected by 
the bond providing a notice is served within 
90 days of their “due” date? The shipments 
should be entitled to protection under the 
bond. 

Prior to October 1, the date from which 
the 90-day period began to run was clear. 
The notice of nonpayment had to be served 
within 90 days after performance of the la- 
bor or complete delivery of materials and 
supplies. It is suggested that the legislature 
should have left the prior language with re- 
gard to when the 90 days began. An amend- 
ment back to the prior language would 
obviate the need to define what due and ow- 
ing means, or to determine what date a debt 
became due and owing. Undoubtedly, the 
final result of this confusion will be that ma- 
terialmen and subcontractors will likely 


start sending general contractors and their 
sureties notices of nonpayment whenever an 
account goes into the 60-day column. This 
practice will provide little useful informa- 
tion to anyone, and will almost certainly cre- 
ate considerable confusion. 

Also added by the new amendment is the 
requirement that a certified copy of all pay- 
ment bonds be posted by the owner at the 
site of the construction or improvement be- 
fore commencement of the construction. Fur- 
ther, a certified copy of the payment bond 
must be recorded by the surety in the county 
where the construction or improvement lies, 
within 45 days of the date of the issuance 
of the bond.!® Failure to record the bond 
voids the exemptions from mechanics’ liens 
provided in Part I of Ch. 713.!7 


Transfer Bonds 

As of October 1, 1987, a transfer bond 
or cash deposit under §713.24 must equal 
the amount demanded in the claim of lien, 
with the addition of interest at the legal rate 
for three years plus $500 toward any court 
costs which might be taxed. At the present 
statutory rate of interest, 12 percent, the new 
statute requires a substantial increase over 
the previous requirements of this section: 
interest at 6 percent per year for three years 
and $100 toward any court costs which 
might be taxed. 

Another change, and one which appears 
to be of little practical effect, is an addition 
to §713.24(3). The law, as amended, allows 
a party having an interest in a transfer bond 
to file a motion, in a pending action to en- 
force a lien, seeking an order to require ad- 
ditional security, reduction of security, 
change or substitution of sureties, etc. Pre- 
viously, §713.24(3) only allowed a party hav- 
ing an interest in such security to file acom- 
plaint in chancery to accomplish these 
things. 

Previous appellate cases show, in prac- 
tice, that parties who attempted to modify 
transfer bonds by application to a court did 
so by motion and not by a separate action 
“in chancery.”!8 Consequently, the legisla- 
ture simply recognized what had become the 
current state of the law by practice. There- 
fore, this provision should be of little prac- 
tical effect. 


Funds Held in Trusts 

Under §713.347, effective October 1, 
“Any contractor, subcontractor, or sub- 
subcontractor, who receives funds which are 
owed by that person directly to a subcon- 
tractor, sub-subcontractor, materialman or 
other lienor under this part shall hold such 
funds in trust for such subcontractor, sub- 


24 THE FLORIDA BAR JOURNAL/MARCH 1988 


subcontractor, materialman, or other lienor, 
and shall not use such funds for any other 
purpose.” The only exception to this pro- 
cedure occurs when the contractor has “a 
legal or equitable interest in the property 
which interest is attachable under” Ch. 713. 
The long range effect of this provision is un- 
clear. Obviously, the statute makes a con- 
tractor, subcontractor, or sub-subcontrac- 
tor a trustee with respect to funds which he 
receives which are earmarked for a subcon- 
tractor, sub-subcontractor, materialman, or 
other lienor. 

In addition to the duties imposed by law 
on a trustee, it has been written that, “[t]he 
scope of liability resting on the trustee must 
fairly be described as awesome.”!9 The spe- 
cific duties of a trustee, and the extent of 
a trustee’s liability, are beyond the scope of 
this article. However, it must be pointed out 
that there is a distinction as to the powers 
and duties of a trustee by operation of law, 
as opposed to a trustee under an express 
trust. “Often the only duty of a trustee by 
operation of law is to convey the legal title 
and possession to the cestui que trust at 
once, or to account, and to exercise due dili- 
gence and good faith, as is required of a trus- 
tee generally.”20 

It appears that §713.347 will open up new 
avenues to the “beneficiaries” of these trusts. 
A beneficiary of a trust may sue in equity 
against the trustee to compel performance 
of the duties and obligations arising out of 
the trust, without undue delay, and in such 
actions equity may award damages for 
breach of trust.2! A breach of contract ac- 
tion is one which is legal in nature, and an 
action based on a trust is one which is equi- 
table in nature.22 When a party refuses to 
obey an order relating to a trust, a court’s 
contempt powers may be invoked.?3 Al- 
though inability to pay pursuant to a court 
order directing the trustee to pay over trust 
funds to the beneficiary may be a defense, 
such a procedure could be used to supple- 
ment other available remedies for satisfy- 
ing judgments such as garnishment, proceed- 
ings supplementary, or levy. 

Additionally, if funds received on construc- 
tion projects are considered “trust prop- 
erty,” such funds would be subject to the im- 
position of an equitable lien. In the absence 
of fraud or misrepresentation, persons seek- 
ing to impose equitable liens have been re- 
quired to show some special or peculiar equi- 
ties which mandate imposition of the lien.24 
In Pinewood Plumbing Supply, Inc. v. Cen- 
tennial Construction, Inc. 489 So.2d 216, 
217 (Fla. 3d DCA 1986), the court wrote 
that if the claim “is against unexpended con- 
struction funds held in trust, materialman 


demonstrates ‘a right of a special nature’.” 
Accordingly, if a potential lienor can show 
that money has been provided to someone 
above him in the construction chain of com- 
mand, he may be able to have an equitable 
lien imposed. 

Naturally, in order to establish an equi- 
table lien, the lienor would have to show 
that he has an inadequate remedy at law.25 
If a lienor has a valid mechanics’ lien, this 
would constitute an adequate remedy at 
law, precluding the imposition of an equi- 
table lien.26 However, even if a lienor has 
technically perfected a mechanics’ lien, if the 
lien is on property encumbered by a large 
mortgage which would render the mechan- 
ics’ lien valueless, the lienor might have an 
inadequate remedy at law.27 

Assuming that the person against whom 
the equitable lien is imposed has received 
the construction proceeds, he will either 
have to apply those sums toward the equi- 
table lien, or be subject to criminal prose- 
cution if these funds were spent other than 
for work or material utilized in the construc- 
tion project. 


Possible Bankruptcy Implications 

Another ramification of this new 
§713.347 is to afford a subcontractor, ma- 
terialman, or other lienor greater rights 
against a contractor who has received funds, 
spent them elsewhere, and then filed for 
bankruptcy. Under operation of 11 
U.S.C.S. §541(d), “Property in which the 
debtor holds, as of the commencement of 
this case, only legal title and not an equita- 
ble interest . . . becomes property of the 
[bankruptcy] estate . . . only to the extent 
of the debtor’s legal title to such property, 
but not to the extent of any equitable in- 
terest in such property that the debtor does 
not hold.” 

The bankruptcy court in Jn Re: Smith, 
73 B.R. 211(N.D. Fla. 1986), held that any 
interest that the bankruptcy trustee had in 
trust property was subject to the beneficial 
interests of the beneficiary of the trust prop- 
erty. Accordingly, if a contractor receives 
construction funds and holds them in trust, 
the funds will not be available for distribu- 
tion to creditors as a part of the bankruptcy 
estate. 

Moreover, if a contractor receives con- 
struction funds and misapplies them, the re- 
maining debt to the subcontractor or ma- 
terialman may not be dischargeable in bank- 
ruptcy.”8 For example, if a contractor will- 
fully misappropriates, or converts, these 
“trust funds,” such an intentional conver- 
sion would fall within the meaning of 11 
U.S.C. §523(a)(6).29 Unfortunately, even if 


the bankruptcy court rules that a particu- 
lar debt owed by the bankrupt contractor 
is not dischargeable in bankruptcy, that rul- 
ing alone would not entitle the subcontrac- 
tor/creditor to payment. The subcontrac- 
tor would still have to reduce the debt to 
judgment in the appropriate court. There- 
after, and assuming there was no equitable 
relief provided, the subcontractor would 
have to take those normal steps required to 
satisfy a judgment such as levy, garnish- 
ment, etc. Naturally, the practical effect of 
this possible benefit would depend on the 
circumstances, and the likelihood that any 
judgment could be satisfied in the future. 


Conclusion 

It has been said that “there can be no 
more confusing statute in Florida than the 
one on liens under Ch. 713.”3° While these 
changes to the Mechanics’ Lien Statute do 
not make it any more easily understood, 
hopefully this article can help the average 
practitioner to understand what the changes 
are and how they changed the statute. BJ 
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United States Constitution Bicentennial Commission of Florida 


This article is the first in a series that will be 
published during 1988 in commemoration of the 
Bicentennial of the United States Constitution 
and Bill of Rights. Since the Constitution was rati- 
fied in June of 1788, ratification is the theme of 
the Bicentennial throughout 1988. 

The original 13 states will celebrate their ac- 
tual ratification date; all other states will celebrate 
ratification on their statehood day. Florida 
achieved statehood on March 3, 1845, and thus, 
March 3, 1988, is Florida Ratification Day. 

The series is sponsored by the Bicentennial Com- 
mission of Florida. Justice Ben F. Overton, chair- 
man of the commission, made the following 
statement concerning the importance of a law- 
yer’s role under the Constitution: 


The ability of the citizens of this country to main- 
tain their freedom and the individual rights that 
they enjoy under our Constitution is dependent 
upon citizen understanding and participation in 
our government. The legal profession, because 
of its particular knowledge and place in our gov- 
ernmental structure, has a special responsibility 
to make sure citizens are not only informed and 
knowledgeable, but also that they do not become 
cynical and nonparticipatory because they feel ex- 
cluded. As Jefferson said, “If the country expects 
to be ignorant and free, it expects what never was 
and never will be.” Lawyers have a responsibil- 
ity to help provide that education. 


—Justice Ben F. Overton 
Chairman, Bicentennial Commission of Florida 


The Concept 
the Constitution 


by Robert T. Mann 


he bicentennial celebration of the drafting of the Con- 

stitution of the United States caused us to look anew at 

the history and present meaning of that great document. 
After our first bicentennial year and the bicentennial of the ratifi- 
cation of the Constitution in 1788 falls the sesquicentennial of the 
Florida Constitution of 1838. 

It is the concept of the Constitution of the United States which 
we need most of all to reexamine. To use the Constitution as a guide 
to lawfully living in a free society, several points need to be made. 
Consider three basic points which affect all Americans: 

© The Constitution is about Power—and about Limitations on 
Power 

The convention of 1787 was called to empower a government. 
Given a generation of leaders not seen since, 13 struggling former 
colonies calling themselves sovereign states overthrew the most pow- 
erful government in the world at the time. Hanging on to independ- 
ence from Great Briain was another matter. The Articles of Con- 
federation provided no chief executive and no judiciary. The ne- 
cessities of war made a commander-in-chief suffice. The scandal 
of that day was not that our armed forces were supplied with im- 
plements which cost the country a hundred times the price at the 
local hardware store, but that they were not supplied adequate food 
and clothing, and the burden of paying for that which was supplied 
was unevenly assumed and could not be imposed on the partici- 
pant states by the government. For practical purposes, there was 
no government of the United States. The necessity of 1787 was not 
to debate slavery or women’s rights but simply to plan for survival. 

The basic rights of individuals were not considered until the ab- 
sence of a Bill of Rights threatened the ratification of the Constitu- 


tion. The framers wisely recognized that the separation of govern- 
mental power into three branches, with each checking the others, 
would restrain abuses and safeguard against tyranny. What the ur- 
gency of the times initially kept them from seeing, until the fight 
for ratification made it clear, was that Americans wanted to be pro- 
tected as individuals against the power of government, even a gov- 
ernment to which the governed consented. 

It has become popular in some circles to criticize the founding 
fathers for not resolving the question of slavery. Indeed, the Con- 
stitution recognizes the institution in apportioning representation 
in the House of Representatives “according to their respective Num- 
bers, which shall be determined by adding to the whole Number 
of free Persons, including those bound to Service for a Term of 
Years, and excluding Indians not taxed, three-fifths of all other Per- 
sons,”! and by forbidding Congress prior to 1808 to prohibit the 
“Importation of such Persons as any of the States now existing shall 
think proper to admit.” I doubt that the delegates thought that 
it would take so long, or so bloody a war, to accomplish the end 
of the slave trade and the abolition of slavery. But two centuries 
obscures the difficulties faced by those who would have the Con- 
stitution forbid slavery. It was then a question of getting a consti- 
tution or not. Coming to consider black persons of both sexes and 
white women as persons of worth equal to that of the delegates was 
too much to ask when the country was in peril. Abigail Adams’ ad- 
monition to John that he “consider the ladies” seems not to have 
been taken seriously. 

Place the Constitution in perspective: Eleven years had passed 
since the Declaration of Independence. Another would pass before 
ratification, three more before the first 10 amendments were adopted. 
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By 1891 the United States of America was 
a reality. 

In theory, the United States Constitution 
is a grant of power. Thirteen sovereign 
states ceded to a central government 
enough power to perform those functions 
of government which only a single govern- 
ment could perform without inviting recap- 
ture by the British. Indeed, the War of 1812 
demonstrates the fragile nature of the new 
nation. Today the grant of power is fleshed 
out by legislative, executive, and judicial con- 
duct; and we are less prone to compare the 
federal constitution with those of the states, 
which are in theory limitations on govern- 
mental power. Limitations on the federal 
power were not long in coming, and most 
of what we now think of as constitutional 
law began as some individual citizen’s think- 
ing that his government “can’t do that to 
me.” In 1787, the question was whether the 
national government could do what had to 
be done. In 1789, the question was how it 
should be restrained. In 1868, the question 
was whether the state governments should 
be similarly restrained. 

The framers of the Constitution believed 
it unnecessary to include a bill of rights be- 
cause they thought—mistakenly—that the 
narrow grant of power to a federal govern- 
ment would not alter the role of the states 
as the guarantor of the people’s liberties.3 

© The Constitution is about Stability— 
and Change 

It has become fashionable to talk of the 
original intent of the framers of our Con- 
stitution. The most vocal advocate of origi- 
nal intent as the guide to constitutional in- 
terpretation is the present Attorney General, 
Edwin Meese.‘ Meese’s view has prompted 
others to question the historical accuracy 
of his assertion that the intent of the fra- 
mers should determine the interpretation 
of the Constitution.» 

I prefer to examine the Constitution in 
the light of common sense: it is not a long 
document. It sticks to the fundamentals, or 
what were then thought to be the fundamen- 
tals. It stands to reason that any document 
fundamental to a nation’s continued exis- 
tence after a long and exhausting war which 
has demonstrated the inadequacy of the’com- 
pact which bound the states together dur- 
ing the revolutionary period must be 
couched in general language to attain agree- 
ment. And it is certain that the framers 
hoped that the Constitution would stand 
indefinitely as the nation’s charter. 

The Articles of Confederation had failed 
those who drafted the Constitution. In the 
new Constitution, they provided for its 


amendment: whenever two-thirds of the 
members of each house of Congress should 
agree or whenever two-thirds of the state 
legislatures should propose amendment and 
when three-fourths of the states acceded to 
the amendment.‘ That is an exceedingly dif- 
ficult process; but when the ratification of 
the Constitution faltered, Congress pro- 
posed 12 amendments, 10 of which passed 
and became the Bill of Rights.’ Bear in mind 
also that the delegates to the Constitutional 
Convention operated under the Articles of 
Confederation, which required unanimity. 


United States 
Constitution 
Bicentennial 


Commission of Florida 


That is tantamount to no provision what- 
ever for amendment. In the Constitution 
they proposed, the approval of nine states 
sufficed “for the establishment of this Con- 
stitution between the States so ratifying the 
Same.” In short, each state in the new na- 
tion was confronted with the necessity of 
going along or going alone. 

The aims of the framers were general— 
a nation of sovereign states with each grant- 
ing power over certain aspects of their po- 
litical existence to a larger government 
(“The Congress shall have Power... to regu- 
late Commerce with foreign Nations, and 
among the several States, and with the In- 
dian Tribes. . . .”) had to be based on a gen- 
eral compact which did not involve the dele- 
gates in wrangling over particulars. 

The evidence that the framers contem- 
plated change in the interpretation of con- 
stitutional language is less clear, but we 
know that they were wise enough to antici- 
pate changing circumstances. The present 
tension over original intent is really a dif- 
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ference between those who want the Con- 
stitution to shrink to a former meaning, on 
one extreme, and those who think that the 
meaning of the Constitution is changeable 
and is whatever five justices of the Supreme 
Court say. 

In my view both groups are wrong. To 
argue that the Constitution cannot acquire 
new meaning through new interpretation in 
the light of changed circumstances means 
that, for example, no punishment meted out 
under modern conceptions of criminal ju- 
risprudence can be “cruel and unusual” in 
18-century terms. The death penalty for lar- 
ceny would not now be tolerated. Yet the 
death penalty for especially heinous mur- 
der is approved by majorities in many Ameri- 
can states, if not in the world at large. Is the 
task of a Supreme Court justice to examine 
his or her individual conscience, or the col- 
lective conscience of the nation? I submit 
that it is the latter and am willing, for the 
sake of arguing the more fundamental case 
for the Constitution as a living document, 
to assume here that all of the justices take 
this narrower view of their powers and this 
broader view of the jurisprudence of the Con- 
stitution. 

American constitutional history reveals 
the problem of static language expected to 
determine questions arising under it centu- 
ries later, under circumstances which could 
not possibly have been foreseen. Laurence 
Tribe, who has undertaken the most ambi- 
tious recent book on the Constitution, 
thinks that the meaning of the Constitution 
is “necessarily evolutionary.” 

Two hundred years is long enough to pro- 
claim the Constitution stable. If we can 
agree that its meaning should not change 
in the absence of proof that we collectively 
find some claim of government over the in- 
dividual unconscionable, we can find it eas- 
ier to acknowledge that the search for origi- 
nal intent in order to apply language 200 
years old to the facts of today is doomed 
to failure. 

We must acknowledge, however, that 
great constitutional crises have hinged on 
the meaning of constitutional language. 
And there have been shifts in constitutional 
meaning in response to changing times. A 
case reading the due process clause as pro- 
tecting industrialists from legislation regu- 
lating maximum hours of work,!° for ex- 
ample, underlay the proposal of President 
Franklin Roosevelt to add to the Supreme 
Court’s membership one justice for every 
one then over the age of 70. There is no con- 
stitutional limit on the number of justices, 
and Congress might have done what 
Roosevelt asked; but Roosevelt and the 


Court had to yield to the view that the for- 
mulation of policy, within reasonable lim- 
its, is, after all, the task of the legislative 
branch, and that the judicial branch should 
not invalidate laws which can be sustained 
as within the grant of congressional power. 
The argument about constitutional mean- 
ing ranges from the impossible task of as- 
certaining what the drafters—or the state 
convention delegates who were ratifiers— 
or the public of 1787-88 meant by writing 
or approving certain general language, to 
the dangerous assertion that the Constitu- 
tion means something for today and some- 
thing else for tomorrow. 


@ The Constitution Declares Our 
Rights—and Implies Our Responsibilities 

My third point is phrased to be thought- 
provoking and to inspire reflection rather 
than to confirm the reader’s prejudices. 

Since World War II there has been a quick- 
ening in the pace of change in constitutional 
interpretation, and the era described as that 
of the Warren Court has led large numbers 
of Americans to focus on constitutional 
rights. 

Some have found the extension of con- 
stitutional protection to the “undeserving” 
unsettling. They have rallied around a num-. 
ber of banners, of which “Law and Order” 
is the most popular and “Original Intent” 
the most ingenious. 

The willingness of the Warren Court to 
flesh out the meaning of the 14th amend- 
ment by applying restraints to the states origi- 
nally applicable only to the federal govern- 
ment has fostered the notion that the courts 
are the first refuge of those who sense op- 
pression. The number of cases filed in the 
federal courts has strained the system and 
created a backlash which has resulted in with- 
drawal of state constitutional protections 
in Florida and elsewhere.!! 

For example, the 1968 Florida Constitu- 
tion provided a constitutional exclusionary 
rule, so that no matter how the Supreme 
Court of the United States ruled on the ad- 
missibility of unlawfully seized evidence, the 
Florida courts would interpret Florida’s 
search-and-seizure provision independently. 
By 1982, encouraged by retrenchment from 
the extension of 14th amendment incorpo- 
ration of the federal Bill of Rights, the leg- 
islature and voters of Florida made the Su- 
preme Court of the United States the final 
arbiter of admissibility of tainted evidence 
by explicit provision of the Florida Con- 
stitution. !2 

Today, when we think about constitu- 
tional law, we usually think of protecting 
the individual from governmental action. 


We think little about the structure of gov- 
ernment and the necessities of the postRe- 
volutionary period which were so much on 
the minds of the framers that summer in 
Philadelphia. Constitutional law, to the lay 
citizen means, “They can’t do that to me.” 
Indeed, since the fundamental questions of 
congressional and presidential power have 
been fairly well settled, and since the first 
150 years were not characterized by expan- 
sive interpretation of constitutional guar- 
antees of individual liberty, the recent spate 
of constitutional litigation has conditioned 
millions of Americans to sense a constitu- 
tional right when a disagreement with gov- 


Two hundred years is long 
enough to proclaim the 
Constitution stable. If we can agree 
that its meaning should not change 
in the absence of proof that we 
collectively find some claim of 
government over the individual 
unconscionable, we can find it 
easier to acknowledge that the 
search for original intent in 
order to apply language 200 years 
old to the facts of today is doomed 
to failure. 


ernment arises, and to litigate all too fre- 
quently for the comfort of those judges who 
must adjudicate those claims. 

Ideally, all of the agents of government 
would be respectful of individual rights. Ide- 
ally, every citizen would be understanding 
of the problems of policemen and bureau- 
crats and resolve, by civilized discourse, the 
differences between them. In practice, it is 
easier to think, “They can’t do this to me,” 
than it is, “We shouldn’t do this to him.” 
Write the latter line into a Dirty Harry 
movie and nobody would believe it. How 
then are disputes about the meaning of the 
Constitution which arise in everyday con- 
troversies to be settled? 

The best analogy I can think of to express 
an uneasiness about an excess of litigation 
is that of a bank. True, every depositor has 
a lawful claim to all of his money at any 
time, yet we know that no bank can honor 
those rightful claims if presented simulta- 
neously. And the courts of this country are 
hard pressed to honor the claims which are 
now being made in them. One need not, 
then, disparage the claim in order to worry 
aloud that too many claims can cause the 


judicial system to fail the country. And 
those who distrust government often have 
good reason to do so. Were our bankers as 
reluctant to recognize our rights as some 
who wield governmental power, we would 
change banks. Changing banks is easy. 
Changing countries is more difficult, and 
changing from the best there is is pointless. 
We must work, then, for governments re- 
sponsive to legitimate claims of citizens, 
which do not use the court system for the 
frustration of constitutional rights. And we 
must, as citizens, be aware that arun onthe 
rights of the people causes support for in- 
dividual liberties to wane. We need the con- 
tinued support of the people for rights the 
vast majority will never claim. 


We live in a society in which the possible 
becomes necessary, in the eyes of rights- 
conscious people. The ingenuity of lawyers 
is marvelous to behold; but the slightest re- 
flection on the finite nature of our resources 
ought to prompt the inquiry whether we are, 
as lawyers, faithful to the vision of the fra- 
mers of the Constitution when we seek to 
extend its protection in frivolous cases. 
Read the cases leading up to Brown v. 
Board of Education’ and see if it is not 
clear that that decision ending segregation 
based on race is correct. It was a long time 
coming, and it followed debates in the Con- 
stitutional Convention in which the need for 
union with the southern states prompted lan- 
guage plainly supportive of the position of 
slaveowners: “No Person held to Service or 
Labour in one State, under the Laws 
thereof, escaping into another, shall, in Con- 
sequence of any Law or Regulation therein, 
be discharged from such Service or Labour, 
but shall be delivered up on Claim of the 
Party to whom such Service or Labour may 
be due.”!4 Follow that through Dred 
Scott,'5 which caused a furor, and then, 
soon after, a great civil war. After that came 
three great amendments, on one of which, 
the 14th, much of the caseload of federal 
courts now depends. We are indebted to 
lawyers and willing clients who have given 
the Constitution the meaning it has. 
Keeping the courts open to serious claims 
without overloading them with frivolous 
claims presents a challenge to the profession 
which we have not yet fully met. 

The explosion in the courts came after al- 
most a century. Why so long in coming? 
Post-Civil War history is full of disgrace- 
ful episodes. In 1873, in the Slaughter- 
House Cases!® the Supreme Court refused 
to incorporate the Bill of Rights into those 
privileges and immunities protected by the 
14th amendment, and the long, slow process 
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was foreordained. The economic crisis of 
the Great Depression, met at first by the 
refusal of the Supreme Court to validate 
the laws Congress passed to deal with it, 
was followed by reinterpretation, which 
encouraged further expansion of the 
constitutional protection afforded to in- 
dividuals. The rights of minorities and 
women have grown out of both reinter- 
pretation of the Constitution and the 
increased sensitivity to a Congress em- 
powered by the 14th amendment to enforce 
its requirements by appropriate legisla- 
tion.!7 

Justice Brennan has argued as effectively 
as anyone that protections of the Bill of 
_ Rights are properly enforced against the 
states by virtue of the 14th amendment.!® 
One gets the impression of a football player 
who has advanced the ball a great distance, 
passing laterally to his state court teammates 
in the hope that constitutional guarantees 
as Brennan sees them will be advanced by 
the highest courts of the states under their 
own constitutions if the Supreme Court of 
the United States retrenches. 

Brennan cites South Dakota v. Opper- 
man,'9 upholding the warrantless search of 
an impounded car. The Supreme Court of 
South Dakota held the search unconstitu- 
tional under the South Dakota Constitu- 
tion when the case was remanded to it.? 
How incongruous it is to express reverence 
for the Constitution without showing re- 
spect for the rights of individuals and insist- 
ing that agents of government respect those 
rights. Scarcely an officeholder in the coun- 
try will not make a Fourth of July speech 
proclaiming the virtues of the Constitution, 
but expect an elected law enforcement of- 
ficer to discipline an overzealous deputy, 
and you may see the difference between rev- 
erence and respect. 

Probably it is true that a sizable minor- 
ity, possibly a majority, have no understand- 
ing of the reasons which impelled the foun- 
ders of the republic to add the fourth amend- 
ment. I suspect that the third amendment, 
which forbids quartering soldiers in homes 
of citizens for any reason in time of peace 
and without lawful authority in time of war, 
would be unanimously approved. It is irrele- 
vant to our modern experience. We, in Flor- 
ida, have seen that the fourth amendment, 
prohibiting unreasonable searches and sei- 
zures, and its counterpart in Art. I, §12 of 
the Florida Constitution, is another matter. 
Our historical memory of intrusive British 
Redcoats has faded; our anxiety about 
crime is too strong to think clearly about 
how it can effectively be fought under the 
rules. 


Yet 200 years ago, one summer in Phila- 
delphia, the framers wrote that all officers 
of all three branches of government would 
be bound on oath to support the Constitu- 
tion.?! 

We are now too polarized in our attitudes 
toward crime, drugs, race, women’s rights, 
police conduct and other topics to bring the 
nation together without a fresh understand- 
ing of the Constitution and a rededication 
to its principles. Those of us who are relent- 
lessly pursuing the constitutionalization of 
the formerly unrecognized “right” are argu- 
ably placing strains on the fabric of Ameri- 
can society which threaten the survival of 
the Constitution through another century. 
And those of us whose answer to the legiti- 
mate claims of citizens is, “Sue me,” strain 
the social fabric more, and with less justifi- 
cation, if the oath to support the Constitu- 
tion means anything. 

Some feel attention is needed for the col- 
lective conscience of America. Some atten- 
tion is needed to the problem of disrespect 
for the Constitution. Certainly the vast ma- 
jority of Americans know that the rights it 
proclaims are vital to the nation’s survival, 
and disrespect for those rights should not 
be applauded by politicians or by the peo- 
ple. Are our courts crowded because of the 
rights explosion encouraged by the decisions 
of the Warren Court in the sixties or because 
of the disrespect for individual rights shown 
by officers of government and lower courts? 
Both. BJ 


This article is adapted from the second annual 
Charles Evans Hughes lecture sponsored by the 
Lakeland Bar Association. The author is grate- 
ful to Ernest Jones, Jr., of the Lakeland bar, and 
Daniel Deckbar, J. Walter Spiva, Mary Proctor 
and the staff of the law library of the Cecil C. 
Humphreys School of Law at Memphis State Uni- 
versity, and to Rosalie Sanderson at the Law Li- 
brary of the University of Florida. 
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PART ONE OF A SERIES: 


STRATEGIC PLANNING. by Warp Bower 


As an American lawyer, you are 
among the best prepared profes- 
sionals in the world. But no amount 
of training could have prepared you 
for the massive, sweeping changes 
now facing the legal profession. Com- 
puters now process words and track 
cases. Mergers and split-offs change 
teams and players so fast you need a 
score card. Thirty-five thousand new 
lawyers graduate each year, yet starting 
salaries continue to rise. Yesterday's 
small law firm is today’s megafirm. And 
once large, successful practices disap- 
pear from the scene. These are some 
of the factors that will have a direct 
bearing on a law firm’s success or fail- 
ure. So will these two words: “Strategic 
Planning” 


Law firms with plans will prosper. 
Strategic planning helps law firms to 
profit, not disappear, in the face of 
change. It’s as simple as this: those 
firms that have a plan are likely to 
succeed. Those that do not are likely 
to drift, struggle and fail, as have a 
number of major firms in recent years. 


Over the last quarter century, consul- 
tants of Altman & Weil, Inc. have been 
a major part of many success stories— 
helping weaker firms develop their 
strengths and stronger firms take full 
advantage of their opportunities. 


In developing a strategic plan for your 
firm, our first step is a thorough anal- 
ysis of your practice—your personnel, 
your clientele and your competitors. 
We then help you: 


= Target where your firm 
stands in the market today 


= Project where your firm 
should be heading next 
month, next year—five 
years from now 


» Develop what you and 
your firm must do to reach 
those goals 


Make decisions about your firm’s 
future before it’s too late. Together 
we will...(1) establish decision-making 
criteria (2) maximize strengths (3) 
eliminate weaknesses (4) draw upon 
all your available resources (5) 
develop a keen, competitive edge. 


Use our unequaled experience in 
legal consulting to develop a 
blueprint for your firm’s future. 
We have found that for a strategic plan 
to work, it must be written. Through 
our combined efforts we produce a 
written document uniquely designed 
for your firm. It includes a set of 
unified, achievable goals, and the 
management and marketing strategies 
you'll need to reach them. This plan 
becomes the blueprint for your firm’s 
future success and progress, and serves 
as your guide for future decisions. 
With it, you and your partners will be 
able to monitor your firm’s progress 
every step of the way. 


That is what strategic planning means 
to us at Altman & Weil, Inc. To your 
firm, it can mean the difference 
between success and failure. 


Ward Bower, Certified Management 
Consultant, is a principal of Altman & 
Weil, Inc. and a member of the bar. For 
over a decade, he has assisted law firms 
throughout the United States in strategic 
planning and related consulting projects. 
Mr. Bower has authored extensively in 
legal journals, and lectured local, 
national and international audiences on 
improving the business of law firms and 
legal departments. 


ALTMAN & WEIL, INC. 
Management Consultants 
To The Legal Profession 


PO Box 472 Ardmore, PA 19003 
215-649-4646 
ABA/net: ABA1576 


Offices also in IL: 312-665-6868 
and CA: 415-254-1921 
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Spotlight 
Voluntary Bars 


Orange County Bar Association Goes Video 


This month’s “Spotlight on Voluntary 
Bars” focuses on a service project of the 
Orange County Bar Association. The pro- 
ject was completed in 1987 while John Ed- 
win Fisher was president. The bar associa- 
tion is staffed, has a membership of 1,842 
and a budget of $293,592. 

The Orange County Bar Association pro- 
duced a videotape to inform the surround- 
ing community of the many and varied pro- 
grams offered by the bar and available at 
little or no cost to the public. Immediate 
Past President Fisher felt that the public 
image of attorneys could be greatly im- 
proved if the public could “see” rather than 
just read about the contributions attorneys 
make to the community. To achieve this 
goal, Fisher obtained approval from the 
governing board to develop a professional 
videotape which would be made available 
to the public through various sources. 

As well as increasing the “good guy” im- 
age of lawyers, and informing the public 
about what is available for their benefit, the 
bar wanted to increase the usage of the pro- 
grams by the community and in turn in- 
crease the amount of funds available for use 
in these programs. They also wanted to 
make it known to other bar associations 
that this medium was available for reach- 
ing the public. The result was an 1 1-min- 
ute videotape which describes in detail all 
of the programs of the Orange County Bar 
Association and their accessibility to the com- 
munity. Some of these programs include the 
Lawyer Referral Service, Citizens Dispute 
Settlement, Fee ArbitrationCommittee, the 
Legal Aid Society, and the Speaker’s Bu- 
reau. 

With the exception of a few children, all 
of those appearing in the tape were mem- 
bers of the bar or members of the bar staff. 
These “actors/ actresses” are shown actively 
participating in the programs described on 
the tape. The completed videotape was first 


OrangeCountyBarAssociationPresidentsJohn 
Edwin Fisher (1987) and Bruce Blackwell (1988) 
are pictured left to right above. 


shown during Law Week 1987, over a week- 
end at three local malls. It was estimated 
thatapproximately60,000peoplevisited the 
malls during this period. The tape has also 
been shown locally, followed by a question 
and answer session with two attorneys, to 
a viewing population of 900,000-plus. 
Through the cooperation of the clerk of the 
court, the tape has been shown to all jurors 
at the Orange County Courthouse. The bar 
began showing the video shortly after Law 
Week 1987 to approximately 350 persons 
every Monday. As of December 1987 this 
totaled approximately 10,500 persons, and 
the total of all the above showings listed is 
estimated to be 970,500. 

The tape is also available to the Speaker’s 
Bureau for use in presentations to commu- 
nity groups and organizations. Finally, the 
tape is available to other voluntary bars in 
Florida to view and consider for applica- 
tion by their own bar association. Eloise 
Fox of the Orange County Bar Association 
has some suggestions for other bars consid- 
ering such a medium for reaching the local 
community with information on programs 
available through their local bar associa- 
tion. 

She suggests requesting a client list from 
any potential productioncompanyandthen 
verifying the information given. Questions 
asked of the production company should 
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also include acomplete description of costs, 
time involved, and who will be used in the 
filming and completion of the video. There 
are also questions the prospective produc- 
tioncompanyshouldask you. Theseinclude 
use of the finished product, what type of 
script is involved, and will any special equip- 
ment be required. 

The final cost for this valuable tape was 
$8,800. The bar association received many 
contributions from local law firms to fi- 
nance this film and were fortunate to have 
an interested member in the video business. 
At normal retail prices, a film of this type 
would cost in the range of $12,000 to 
$15,000. 

For further information on producing 
such a videotape contact Eloise Fox, Or- 
ange County Bar Association, 880 N. Or- 
ange Avenue, Suite 100, Orlando, Florida 
32801. (305) 422-4551. B 


This column is coordinated by Catherine Royce, 
executive director, Palm Beach County Bar As- 
sociation. Voluntary bars wishing to suggest a 
project for consideration and possible publica- 
tion may contact Ms. Royce at Palm Beach 
County Bar Association, 105 S. Narcissus Ave- 
nue, Suite 505, West palm Beach, FL 33401. 
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Tax Law Notes 


During the past 20 years, the tax and busi- 
ness distinctions of operating a professional 
practice through a “C” corporation versus 
an “S” corporation, a partnership and asole 
proprietorship (“pass-through entities”) 
have narrowed. The Tax Reform Act of 
1986 (“TRA 1986”) further reduced previ- 
ously existing “C” corporation advantages 
by eliminating the $5,000 death benefit ex- 
clusion and minimized the professional cor- 
poration’s ability to utilize a fiscal yearend. 

The Revenue Act of 1987 (“1987 Act”) 
has now imposed a flat tax of 34 percent on 
all taxable income of personal service cor- 
porations so as to eliminate any opportu- 
nity to accumulate corporate income for 
business expansion at a lower corporate tax 
bracket. In spite of these changes, a few busi- 
ness and tax advantages remain in favor of 
incorporating the professional practice and 
operating as a “C” corporation. There are 
also new tax risks. 

The analysis of whether a professional 
practice should be conducted through a “C” 
corporation is now a close question and re- 
quires a cost benefit review of the remain- 
ing distinguishing features between a “C” 
corporation and the pass-through entity al- 
ternatives. This article itemizes and briefly 
discusses those distinguishing features un- 
der Florida law, TRA 1986, and the 1987 
Act. 


Generalizations 

Florida Law. The multi-professional prac- 
tice should be incorporated to minimize 
each professional’s malpractice exposure. 
Each incorporated professional’s malprac- 
tice liability, whether through a “C” or an 
“S” corporation, is limited to his own mal- 


Professional Practice— ‘C’ Corporation Versus 
a ‘Pass-Through’ Entity 


by Hans G. Tanzler III 


practice and of those under his direct super- 
vision and control. In a corporation, a pro- 
fessional’s malpractice liability does not in- 
clude that of his co-practitioners.! Whereas 
business creditors of the incorporated prac- 
tice may reach only corporate assets,” gen- 
eral partners are exposed to the partner- 
ship’s business creditors and malpractice 
claims arising from other partners or agents 
of the partnership. The sole practitioner’s 
malpractice and business liability exposure 
is similar regardless of whether the practice 
is incorporated. 

Taxation. From a tax standpoint, it will 
likely be advantageous to utilize a “C” cor- 
poration if the following factors are appli- 
cable: 

(a) The practitioner is an employee who 
is able to utilize the few remaining “tax free” 
benefits discussed herein which are available 
only to employees of “C” corporations; 

(b) The practitioner does not expect to 
“liquidate” his practice for many years. 

The specific distinctions, in further expla- 
nation of the above generalizations, are dis- 
cussed below. 


Tax Advantages of “C” Corporation 
v. Pass-Through Entities 

Group Medical Insurance and Reimburse- 
ment Plans. The “C” corporation employer 
may make deductible payments of hospitali- 
zation and major medical insurance premi- 
ums on behalf of an employee or in reim- 
bursement to the employee which are 
excluded from the employee’s taxable 
income.‘ As the cost of health insurance con- 
tinues to rise, so does the advantage of this 
benefit. However, for the sole practitioner 
TRA 1986 includes a new provision which 
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provides, in limited circumstances, for a de- 
duction equal to 25 percent of the cost of 
medical insurance for that individual and 
the individual’s immediate family.° 

Disability Insurance. The “C” corpora- 
tion employer may deduct payments for dis- 
ability insurance for its employees, the value 
of which is not included in the employee’s 
income. However, a likely cost of this pro- 
gram is that if any benefits are paid pursu- 
ant to the insurance plan, they are included 
in the employee’s taxable income.® To com- 
bat the problem, it may be preferable for 
the individual employee to purchase insur- 
ance coverage himself so that any benefits 
paid under the policy would not be taxable. 
The disadvantage of this proposal is that the 
premium would not be deductible. 

Group Term Life Insurance. A “C” cor- 
poration employer may deduct insurance pre- 
miums for up to $50,000 of life insurance 
for each employee. The value of these pre- 
miums is not included in the employee’s 
income.’ 

“C” Corporation Qualified Retirement 
Plans. While substantial parity now exists 
between self-employed plans and “C” cor- 
poration plans, there continue to be the fol- 
lowing advantages in favor of the “C” cor- 
poration plan. 

(a) Loans to Employees. “C” corporation 
employees may borrow to a limited extent 
from their qualified plans without creating 
a “prohibited transaction” as may arise un- 
der self-employed plans. Although TRA 
1986 contains a new administrative proce- 
dure whereby self-employed plan partici- 
pants can seek an IRS administrative ex- 
ception from the prohibited transaction 
status for a loan made after October 22, 


1986,8 it remains to be seen whether this pro- 
cedure will be of practical benefit. 

(b) Less Restrictive Aggregation Rules. 
The aggregation of all qualified plans of “C” 
corporation employers with the plans of af- 
filiated corporations is generally made with 
the “controlled group of corporations” 80 
percent ownership test rather than the 51 
percent “common control” test for self- 
employed plans.? 

(c) Income Averaging on Distribution. 
The “five-year averaging” available for dis- 
tributions upon separation from service of 
“C” corporation employees is not available 
to nondisabled self-employed plan partici- 
pants.!0 

(d) Greater Contributions May Be Avail- 
able Through Defined Benefit Plans. A“C” 
corporation employer may adopt a defined 
benefit pension plan which may require a 
corporate plan contribution on behalf of a 
professional employee which is greater than 
the employee’s direct compensation. This 
may be an advantage for employees who 
wish to maximize their deferrals. A self- 
employed plan participant cannot contrib- 
ute to a defined benefit plan an amount 
which is greater than “earned income.”!! 


(e) Net Operating Loss Augmentation. A 
contribution by a“C” corporation employer 
during a year of an operating loss is avail- 
able as a corporate deduction in future years 
as a net operating loss carryforward. Con- 
tributions by a self-employed plan partici- 
pant cannot be used to create or increase 
an individual’s net operating loss. !2 


(f) Plan Contributions to Purchase 
Health and Welfare Benefits. “C” corpora- 
tion employer contributions to purchase 
life, accident, health or other insurance for 
the benefit of its plan participants are po- 
tentially deductible. The same contributions 
to a self-employed plan may not be de- 
ducted.!3 


Dividends Received Deduction. After the 
1987 Tax Act, a“C” corporation that owns 
less than 20 percent of the stock of another 
domestic corporation may deduct from its 
income 70 percent of the dividends it re- 
ceives from that corporation. Accordingly, 
the professional corporation may achieve 
a higher after-tax yield on its accumulated 
funds than individual partners. After the 
1987 Act, the effective federal and Florida 
tax rate on these dividends is 11.85 percent. 
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“C” Corporation Advantages 
Eliminated by 1987 Act 

If a practitioner is presently operating as a 
“C” corporation based upon any of the fol- 
lowing, the practitioner may wish to revisit 
the utilization of “C” corporation status. 

No Capital Accumulation at Lower Cor- 
porate Rates. Prior to the 1987 Act, the 
professional corporation could accumulate 
taxable earnings up to $50,000 at its 15 per- 
cent lower bracket.!5 This 15 percent lower 
bracket plus the Florida corporate income 
tax of 5.5 percent produced a combined ef- 
fective rate of 20.5 percent on these earn- 
ings. In contrast, an individual’s marginal 
income tax rate beginning in 1988 is either 
28 percent or 33 percent. The 1987 Act elimi- 
nated this capital accumulation advantage 
by taxing beginning January 1, 1988, all pro- 
fessional service corporation taxable income 
at a flat rate of 34 percent. This federal rate 
of 34 percent plus Florida’s 5.5 percent pro- 
vides an overall rate of 39.5 percent. 

No Corporate Keyman Life Insurance Ad- 
vantage. Insurance premiums paid by a pro- 
fessional corporation or by a self-employed 
individual for keyman life insurance are not 
deductible. Because the professional corpo- 
ration prior to the 1987 Act could have been 
in a lower tax bracket than the individual, 
the opportunity cost of the lost deduction 
to the corporation was less than for the in- 
dividual. Thus, the “C” corporation in this 
respect held an advantage over pass- 
through entities for keyman life insurance 
plans. The 1987 Act eliminated this advan- 
tage by enacting the flat 34 percent tax rate 
discussed above. 

No Split-Dollar Insurance Advantage. 
“C” corporations, but not pass-through en- 
tities, may adopt “split-dollar” life insurance 
arrangements. These arrangements gener- 
ally provide for the corporation to make 
nondeductible payments of insurance pre- 
miums and to own a sufficient portion of 
the cash surrender value of the insurance to 
recover its cumulative premium payments. !7 
Based on an actuarial computation, the em- 
ployee recognizes as income a portion of the 
insurance premium paid by the corporation 
each year. Since the professional corpora- 
tion would likely be in the lower tax bracket 
than the employee, the after-tax cost of the 
nondeductible premium would likely be less 
at the corporate level than that achievable 
through a pass-through entity. The 1987 Act 
eliminated this advantage by enacting the 
flat 34 percent tax discussed above. 

Limited Liability. As in any corporation, 
corporate business debts may only be col- 
lected against the assets of the corporation 
without personal exposure to the share- 
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holder-employee. However, as indicated ear- 
lier, the shareholder-employee is personally 
liable for his own malpractice and that of 
others under his direct supervision and con- 
trol, but not for the malpractice of the cor- 
porate co-practitioners.'8 This distinction 
can be very important for multi-professional 
firms at a time when malpractice insurance 
premiums are reaching unaffordable levels. 
This limitation on malpractice liability is not 
present for the unincorporated practitioner. 
Each general partner is liable for the busi- 
ness debts of the partnership and for the mal- 
practice of each of the partners, employees, 
and agents of the partnership who are act- 
ing within the scope of their employment. 

All qualified retirement plans of partner- 
ships, sole proprietors, and corporations are 
exempt from the claims of creditors in the 
State of Florida. Newly enacted F.S. 
§222.21(2)(b) (1987) exempts from the 
claims of creditors’ interests all types of tax 
qualified retirement plans, including corpo- 
rate plans, Keogh plans, individual retire- 
ment accounts, qualified annuity plans, and 
simplified employee pension plans. The sole 
exception to the new statutory exemption 
pertains to assets subject to a qualified do- 
mestic relations order. 

Loans to Shareholders. Shareholders 
may borrow money from their professional 
corporation’s accumulated capital, provided 
the transaction represents a bona fide arms- 
length debt transaction which was not moti- 
vated by an interest to avoid income tax. 
Courts have focused on certain objective fac- 
tors to distinguish bona fide loans from dis- 
guised dividends or compensation.!9 
Among the factors which courts have found 
determinative of a bona fide loan are the ex- 
istence of a debt instrument, adequate se- 
curity, interest payments, fixed repayment 
date, treatment of the funds on corporate 
financial books where the repayments are 
made as scheduled, the borrower’s partici- 
pation in corporate management, and the 
effect of the loan on the shareholder-em- 
ployee’s salary.”° 

Formality of Corporate Management. Op- 
erating the professional practice through a 
corporation requires the adherence to cor- 
porate formalities and documentation if the 
entity is to be respected and double tax po- 
tential minimized. More time and attention 
is required to maintain the corporate exis- 
tence and employee relationships than is 
needed for a small partnership or for a sole 
practitioner. However, for multi-profes- 
sional practices, these formalities may not 
be an incremental cost since a formal op- 
erating structure is often required independ- 
ent of the entity choice. 


Tax Disadvantages of a “C” 
Corporation 

In addition to the traditional corporate 
tax issues of unreasonable compensation, 
excess accumulated earnings, and “assign- 
ment of earned income” discussed below, 
TRA 1986 added a new and significant dis- 
advantage in the form of potential double 
taxation of gain in corporate assets upon 
the liquidation of a corporate practice. This 
disadvantage is not present in the pass- 
through entities. 

© TRA 1986— Double Taxation of “C” Cor- 
poration Gain Assets in Liquidating Distri- 
butions. Cessation of a professional practice 


If this potential cost (double 
tax) exceeds the value of the tax 
and business benefits of 
incorporating, then a pass- 
through entity should be 
immediately considered. 


through liquidation is most likely to occur 
in a sole practice and in small office prac- 
tices. A double tax potential may result 
upon the death, retirement, or disability of 
the shareholder-employee, or at such other 
time as the shareholder-employee’s normal 
compensation ceases, yet assets with gain 
potential remain in the corporate solution 
for payment to the shareholder or his estate. 
These assets would likely include uncol- 
lected accounts receivable, fully depreciated 
office furniture and fixtures, corporate real 
estate and invested working capital (“gain 
assets”). 

After the phase-in period ending Decem- 
ber 31, 1988,2! any gain lurking in these as- 
sets will be taxed at the corporate level upon 
a liquidation distribution together with a 
separate gain at the shareholder level to the 
extent the value of the assets distributed ex- 
ceeds the shareholder’s basis in his stock. 
If the shareholder’s earning capacity has 
ceased, any effort to classify the subsequent 


payment or transfer of those assets to the 
shareholder as deductible corporate com- 
pensation would likely not be respected. 
However, it may be possible to achieve a sin- 
gle tax on the shareholder’s share of the cor- 
poration’s uncollected professional fees if 
paid as compensation through formal de- 
ferred compensation agreement between the 
shareholder-employee and the corporation. 

Any professional that may terminate his 
practice through liquidation should con- 
sider the present value of this potential dou- 
ble tax. If the practice has substantial gain 
assets and may be liquidated within the next 
10 years, then the present value of this dou- 
ble tax cost is likely to be significant. If this 
potential cost exceeds the value of the tax 
and business benefits of incorporating, then 
a pass-through entity should be immediately 
considered. Existing “C” corporations with 
less than 35 shareholders that meet the 
“small business” test may elect “S” corpo- 
ration status before December 31, 1988, and 
potentially avoid this double tax on the dis- 
tribution of gain assets.22 

Unreasonable Compensation. It is always 
possible that all or part of a shareholder’s 
compensation may be deemed “unreason- 
able” and deemed to be a disguised divi- 
dend.?3 This risk is more pronounced when 
the corporate earnings are generated from 
corporate capital rather than from the serv- 
ices provided by corporate employees. How- 
ever, the issue remains and may be signifi- 
cant in the case of contingent fee receipts 
producing an unstable flow of corporate in- 
come where the same corporation pays com- 
pensation commensurate with share own- 
ership to retired or semi-retired professional 
employees. Without formal employment 
agreements and compensation plans, such 
compensation to semi-retired employees 
may appear to be dividend-like payments 
on their shareholder equity rather than for 
professional services rendered. 

Accordingly, the professional corpora- 
tion must have formally established the 
amount and manner of payment of compen- 
sation to its shareholder employees. The nec- 
essary documents should, at a minimum, 
include written employment contracts pur- 
suant to a compensation plan that is 


: adopted by the corporation’s board of di- 


rectors and documented in formal corpo- 
rate minutes. Such a compensation plan 
should also include a base salary at a high 
percentage of anticipated compensation 
plus discretionary bonuses. Formula based 
discretionary bonuses should be based upon 
percentages of the corporation’s gross fee 
revenues, reflective of contribution toward 
those revenues rather than upon a percent- 
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age of corporate net income, which may re- 
flect a dividend-like calculation.”4 

Payroll Taxes. In the incorporated pro- 
fessional practice, both the corporation and 
its professional employees must pay FICA 
tax on the professional employee’s compen- 
sation, up to the social security wage base. 
The corporation pays FUTA tax on a por- 
tion of that compensation. In the unincor- 
porated sole practice the individual would 
pay “self-employment” taxes which are 
slightly less than the combined corporate 
and employee contributions to the corpo- 
rate employees payroll taxes. When only 
one professional is involved, that difference 
would be approximately $300 per year. 

True Earner of Professional Service In- 
come Problems. If substantially all of the 
services of the professional service corpo- 
ration are performed for a single client, 
there may be a substantial risk the corpo- 
ration’s earnings will be deemed to have 
been earned directly by the employee indi- 
vidual. Among those at risk in this situation 
are a hospital-based physician, a sole prac- 
titioner attorney with a substantial retainer- 
based client, a professional athlete and an 
entertainer. I.R.C. §269A empowers the IRS 
to make such a reallocation if it determines 
the principal purpose for forming such per- 
sonal service corporation was to take ad- 
vantage of the corporate “tax benefits,” 
which are unavailable to the sole practi- 
tioner. The result of an IRS reallocation of the 
corporate income to the employee is the ne- 
gation of any benefits achieved from incor- 
porating and the procedural consternation 
of mitigating the potential of double taxa- 
tion. Before 1983, sole practitioners were 
reasonably comfortable that if corporate for- 
malities were established to include the cor- 
poration as the contracting party and the 
professional as the corporate employee, the 
employee relationship would be respected. 


Conclusions 

It remains clear that there is no single en- 
tity which fits every practice. Business ad- 
vantages favor incorporating a multi-pro- 
fessional practice to limit business liabili- 
ties and malpractice exposure. A corporate 
practitioner who anticipates cessation of his 
practice through liquidation should imme- 
diately consider converting to a pass- 
through entity. There are few remaining tax 
advantages of a “C” corporation and the 
right choice depends on a thoughtful analy- 
sis of the overall costs and benefits. 3 
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Criminal Law 


In Ford v. Wainwright, 477 U.S. 399, 106 
S.Ct. 2595, 91 L.Ed.2d 335 (1985), the U.S. 
Supreme Court held, for the first time, that 
acondemned prisoner has an eighth amend- 
ment right not to be executed if he is insane. 
The Court found the existing Florida pro- 
cedure inadequate to protect the right. This 
article will review the history leading up to 
the Ford decision, then discuss its impact 
and Florida’s revised procedure for assert- 
ing aclaim of incompetence to be executed. 

Historically, the “cruel and unusual” pun- 
ishment clause of the eighth amendment 
was viewed as proscribing torture and other 
barbarous methods of punishment. Until 
the Ford decision, no court had ever held 
execution of the insane to be forbidden by 
the eighth amendment. Although at com- 
mon law and in many states, by statute, exe- 
cution of the insane was prohibited, the de- 
termination of post-sentence insanity was 
left to the executive, or the prisoner’s cus- 
todian, to inquire into for humanitarian rea- 
sons. It was viewed not as an individual 
right of the prisoner but rather an appeal 
to the conscience of the tribunal asked to 
postpone sentence. 

In 1984, the Governor of Florida signed 
Alvin Bernard Ford’s second death warrant. 
Ford was convicted in 1974 of the brutal exe- 
cution-style murder of a police officer dur- 
ing the course of an attempted robbery. Fol- 
lowing his conviction, he had extensive re- 
view of its constitutionality in both the state 
and federal court systems. This process con- 
cluded in 1983 when the U.S. Supreme 
Court denied Ford’s petition for certiorari 
review of an Eleventh Circuit en banc opin- 
ion.! In the fall of that year, Ford’s attor- 
neys, acting pursuant to the applicable F.S. 
§922.07, notified the Governor of Florida 
that Ford was insane and therefore should 
not be executed. In accordance with the stat- 
ute, the Governor appointed three psychia- 
trists to convene as a commission to exam- 
ine Ford. 

The standard by which his sanity was to 
be determined was two-pronged: (1) 
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whether he understood the nature of the 
death penalty and (2) why it was to be im- 
posed upon him. The doctors conducted an 
investigation and reported to the Governor 
in written form their conclusions that Ford, 
although mentally ill, was sane within the 
foregoing standard. By signing Ford’s death 
warrant, the Governor accepted the com- 
mission’s findings and determined Ford was 
sane. 


Ten days prior to his scheduled execu- 
tion, Ford’s attorneys asked the state courts 
to make ade novo determination of his com- 
petency to be executed. The Florida Su- 
preme Court affirmed the trial court’s re- 
fusal to do so, and declared that the guber- 
natorial proceeding was the sole remedy 
available in Florida to one raising this 
claim.? A United States district court found 
the Florida procedure was satisfactory. The 
Eleventh Circuit stayed the execution,? but 
ultimately affirmed the district court’s rul- 
ing.* The U.S. Supreme Court then granted 
Ford’s petition for certiorari. 


On the merits, five justices concluded 
there is an eighth amendment right to be 
sane at the time of execution, but there was 
no majority opinion. Justice Marshall, writ- 
ing for the plurality, noted the common law 
history prohibiting execution of the insane, 
as well as the existence of current state laws 
which continue to defer execution of an in- 
sane prisoner. He found that this was sufficient 
to establish an eighth amendment right. Al- 
though acknowledging its aim is uncertain, 
Justice Marshall suggested this right is in- 
tended either to protect the condemned 
from fear and pain without understanding 
or to protect the dignity of society itself. 

Justice Powell, concurring separately, con- 
cluded the practice of executing the insane 
is barred by our Constitution because it was 
forbidden by the English Bill of Rights from 
which the eighth amendment was derived, 
and, therefore, within the framer’s intent. 


Although a majority of the Court agreed 
the eighth amendment prohibits execution 


of the insane, only Justice Powell’s separate 
concurrence addressed the standard of san- 
ity to be used in this context. This issue was 
briefed by the parties, with Ford’s counsel 
arguing the Florida two-part test—under- 
standing the nature of the punishment to 
be imposed and the reasons for its imposi- 
tion—was inadequate. Ford’s counsel ar- 
gued the prisoner should be sufficiently 
competent to be able to consult with his 
counsel concerning any remaining legal chal- 
lenges to his conviction. The state re- 
sponded that Ford had had many years 
while on death row to challenge his convic- 
tion and that any further legal challenges 
would be foreclosed on abuse of the writ 
grounds. Since the plurality did not address 
the issue, presumably it did not find any de- 
ficiencies in Florida’s standard. 

Justice Powell concluded it is not neces- 
sary to require that the prisoner be able to 
consult with counsel, for several reasons. 
The prisoner has counsel assisting him at 
trial and on direct appeal, as well as through- 
out the collateral process. Not only is he en- 
titled to counsel, but to counsel’s effective 
assistance. It is also constitutionally re- 
quired that a defendant be competent at 
trial, so his ability to assist in his own de- 
fense is provided for. Based on these con- 
siderations, Justice Powell found it unlikely 
that a defendant today could go to his 
death with knowledge of undiscovered trial 
error that could set him free. 

Justice Powell then approved the Flor- 
ida standard, finding that the eighth amend- 
ment forbids the execution only of those 
who are unaware of the punishment they are 
about to suffer and why they are to suffer 
it. He did note, however, the states are free 
to adopt a more expansive standard of san- 
ity in this context than the eighth amend- 
ment requires. 

Since Florida did not purport to execute 
insane prisoners, the area in which the Su- 
preme Court found Florida’s existing law 
constitutionally inadequate was in its pro- 
cedural mechanism for determining sanity. 
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Among the deficiencies identified by the plu- 
rality in Ford was the lack of opportunity 
to be heard, as there was no mechanism for 
Ford’s counsel to have input or to challenge 
the commission’s findings. Additionally, the 
plurality found the decision should not be 
placed wholly within the executive branch 
of the government. Justice Powell, concur- 
ring, stated a full scale sanity trial was un- 
necessary. A constitutionally acceptable 
procedure would be established provided 
the state designated an impartial officer or 
board to receive evidence and argument 
from the prisoner’s counsel. Justice O’Con- 
nor’s separate concurrence, in which she was 
joined by Justice White, also stated that due 
process requirements in this situation were 
minimal and would be satisfied by giving 
the prisoner an opportunity to be heard. 
Inessence then, the only aspect of the Flor- 
ida law which needed modification in light 
of the Ford opinion was its procedure. 
While various alternatives were being pro- 
posed and considered, a death warrant was 
signed for Nollie Lee Martin in November 
1986. Like Ford, Martin is a death row pris- 
oner whose conviction and sentence had 
been reviewed both on direct appeal and col- 


laterally in the state and federal courts.5 
Counsel for Martin filed a petition for ha- 
beas corpus in the Florida Supreme Court, 
which alleged he was incompetent to be exe- 
cuted and requested his execution be stayed 
until a procedure responding to Ford was 
adopted. The Florida Supreme Court de- 
clined to stay the execution and adopted an 
emergency rule of procedure concerning this 
subject.® Martin was directed to avail him- 
self of the new procedure.’ The new rule 
adopted by the Florida Supreme Court, Fla. 
R. Crim. P. 3.811 (1986), provides that a con- 
demned prisoner raising an insanity claim 
must continue to follow the gubernatorial 
procedure authorized in the existing Flor- 
ida statute. If the outcome of the proceed- 
ing is that the prisoner is declared sane, this 
determination is judicially reviewable. 
Judicial review is initiated by the filing of 
a written motion by the prisoner’s counsel 
within three days after the issuance of the 
Governor’s determination of competency. 
The motion is to be filed in the circuit where 
the prisoner is located, and the judge as- 
signed the case is to set a hearing as soon 
as possible. The rule gives the judge discre- 
tion as to whether to conduct an evidentiary 


hearing, but the court is required to review 
the Governor’s commission reports as well 
as any written submissions, including ex- 
perts’ reports, from the parties. If the court 
finds the prisoner understands the nature 
and effect of the death penalty and why it 
is to be imposed upon him, it is to enter an 
order so stating. 

Martin’s counsel immediately sought to 
challenge the new rule by filing a petition 
for certiorari in the U.S. Supreme Court. 
The Court granted a stay of execution, but 
ultimately denied certiorari.* Although, of 
course, a denial of certiorari is not a ruling 
on the merits, it is noteworthy that the Court 
was squarely presented with a challenge to 
Florida’s response to its Ford decision and 
chose not to hear the case. The state argued 
in its response in opposition to certiorari 
that the new rule was constitutionally ade- 
quate, for the gubernatorial proceeding now 
operates only as a preliminary screening. 
When the commission and Governor find 
an inmate insane, he is committed to a men- 
tal hospital for treatment and there is no 
need to activate the judicial process. In con- 
tested cases, the Governor’s commission 
serves in an information-gathering role and 
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acts as the preliminary factfinder, but the 
final decision is made by a judge. The rule 
thus cures the procedural deficiencies iden- 
tified in Ford. The prisoner now is guaran- 
teed an opportunity to be heard. He may 
challenge the state’s evidence. The decision 
is no longer made wholly within the execu- 
tive branch. 

Fla. R. Crim. P. 3.811 (1986) was recently 
tested in its operation. Following the denial 
of certiorari by the U.S. Supreme Court, 
Martin was scheduled for a competency de- 
termination by an executive order entered 
pursuant to F.S. §922.07 (1985). Initially, 
counsel for Martin refused to allow his cli- 
ent to be examined, claimed the procedure 
was contrary to the requirements of Ford, 
and sought to directly invoke the Fla. R. 
Crim. P. 3.811 (1986) procedure. The trial 
court dismissed the Rule 3.811 motion, hold- 
ing that the §922.07 procedure was a nec- 
essary predicate for invoking the rule. On 
appeal, the Florida Supreme Court agreed 
that “Section 922.07 and Rule 3.811 set out 
the procedure to be followed in this state.” 
The court held that it would not attribute 
Martin’s counsel’s waiver of the claim to 
Martin, and directed that the competency 
procedures recommence.? The court con- 
strued the provisions of Rule 3.811(a), as 
providing that the trial court is not to give 
weight to the Governor’s determination in 
deciding the competence issue. 

Following this decision, the §922.07 and 
Rule 3.811 procedures were conducted. 
Both the Governor and the circuit court de- 
termined Martin was sane. On appeal, the 
Florida Supreme Court affirmed, finding 
that the trial judge’s determination was sup- 
ported by competent, substantial evidence. !° 
[Martin’s execution was stayed later that 
same day by a federal district judge.] 

The Martin decisions have established 
that the Rule 3.811 procedure can only be 
invoked following the Governor’s determi- 
nation under F.S. §922.07. As a practical 
matter, these cases have also established that 
the circuit court’s decision will be appeal- 
able, since the court reviewed the two or- 
ders entered by the circuit judge regarding 
Martin’s competence. 

Following Martin, the Florida Supreme 
Court has replaced its interim Rule 3.811 
with permanent rules, Fla. R. Crim. P. 3.811 
and 3.812 (1987).!! The permanent rules 
modify the interim rule in some procedural 
aspects, but confirm the Martin holdings 
that although the gubernatorial competency 
inquiry is a preliminary step which must be 
taken prior to invoking the judicial proce- 
dure,!2 the judicial hearing is to be de 
novo.!3 In addition, the rule specifies that 


there must be “clear and convincing” evi- 
dence for a prisoner to be declared insane 
to be executed. !4 

Therefore, Florida’s response to Ford has 
been proven effective in its operation. An 
expedited determination of competency to 
be executed following the prescribed pro- 
cedures can be made in a manner that sat- 
isfies the newly recognized eighth amend- 
ment right. BJ 


! Ford v. State, 374 So.2d 496 (Fla. 1979), 
cert. den., 445 U.S. 972 (1980); Ford v. State, 407 
So.2d 907 (Fla. 1981); Ford v. Strickland, 696 
F.2d 804 (11th Cir.) (en banc), cert. den., 464 
U.S. 865 (1983). 

2 Ford v. Wainwright, 451 So.2d 471 (Fla. 
1984). 
3 Ford v. Strickland, 734 F.2d 538 (11th Cir. 
1984). 

‘Ford v. Wainwright, 752 F.2d 526 (11th 
Cir. 1985). 

> Martin v. State, 420 So.2d 583 (Fla. 1982), 
cert. den., 460 U.S. 1056 (1983); Martin v. State, 
455 So.2d 370 (Fla. 1984); Martin v. Wainwright, 
770 F.2d 918 (11th Cir. 1985), modified on re- 
hearing, 781 F.2d 185 (11th Cir.), cert. den., 107 
S.Ct. 307 (1986). 

6In re Emergency Amendment to Florida 
Rules of Criminal Procedure (Rule 3.811), 497 
So.2d 643 (Fla. 1986). 

7 Martin v. Wainwright, 497 So.2d 872 (Fla. 


1986), cert. den. 107 S.Ct. 1965 (1987). 

8 See note 7. 

9Martin v. Dugger, —_So.2d__, 12 
F.L.W. 542 (Fla. 1987). 

10 Martin v. State, __So.2d___, 12 F.L.W. 
564 (Fla. 1987). 

'! In re Amendments to the Florida Rules of 
Criminal Procedure, __So.2d__, 13 F.L. W. 11 
(Fla. 1987). 

R. Crim. P. 3.811(c) (1987). 

'3 Fa. R. Crim. P. 3.812(a) (1987). 

14 Fra. R. Crim. P. 3.812(f) (1987). 
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Family Law 


Does Florida Create Intractable 


Jurisdictional Deadlocks? 


Florida appellate courts recognize that 
Florida has been widely known as a state 
that shows disdain for the custody decisions 
of sister states, to the point that a Florida 
litigant can successfully obtain a trial de 
novo on custody issues despite the existence 
of out-of-state decrees.! The Uniform Child 
Custody Jurisdiction Act? was designed to 
remedy that problem. 


The Florida Legislature, by adoption of the Act 
(the UCCJA) in 1977, has effectively commanded 
the courts to defer to a sister state which has al- 
ready correctly assumed jurisdiction in a child cus- 
tody case when that other state exercises its ju- 
risdiction in a fashion consistent with the Act (the 
UCCJA).3 


The 10 years following Florida’s enact- 
ment of the UCCJA have brought little de- 
cisional harmony, with the result that Flor- 
ida often incorrectly exercises jurisdiction 
over children who are physically present 
within its borders even though courts in 
other states are properly exercising jurisdic- 
tion regarding those children. Where two 
states simultaneously exercise custody ju- 
risdiction and refuse to honor each other’s 
authority, the stage is set for federal inter- 
vention. In recent years, several federal 
courts have been asked to settle the rival- 
ries between competing state court claims. 
The impact of a states’ refusal to follow the 
UCCIJA thus affects more than the warring 
couple and child. It creates constitutional 
problems that have been taken all the way 
to the U.S. Supreme Court. 

Initially when the UCCJA was adopted 
in Florida, Florida courts were reluctant to 
recede from the continuing jurisdiction rule. 
However, in 1980, Hegler v. Hegler, 383 
So.2d 1134 (Fla. Sth DCA 1980), estab- 
lished several important principles which 
brought Florida into agreement with the ma- 
jority view around the country on the ap- 
plication of the UCCJA.‘ The Hegler court 
recognized that the continuing jurisdiction 
rule had been superseded by the enactment 
of the UCCJA. Even though Florida had 
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entered the original custody judgment re- 
garding the Hegler children, jurisdiction to 
modify the decree had moved to Maryland 
where the children had been living for one 
and one-half years. Maryland had become 
the children’s home state. The Hegler court 
stated that custody should generally be de- 
termined by the child’s home state, which 
is the state in which the child has lived for 
the six months preceding the filing of a cus- 
tody action. The court noted the important 
statutory purposes of avoiding jurisdictional 
competition and ensuring that litigation con- 
cerning child custody take place in the state 
with which the child has the closest connec- 
tion.® 

Trial courts in Florida have difficulty rec- 
ognizing that a child who is physically pre- 
sent in Florida is not necessarily under the 
jurisdiction of the Florida courts.’ It is also 
difficult for a Florida trial judge to realize 
that a child whose custody the judge may 
initially have determined is now subject to 
the authority of acourt in another state. Re- 
cently Hamill v. Bower, 487 So.2d 345 (Fla. 
Ist DCA 1986), attempted to harmonize 
Florida’s conflicting positions by distinguish- 
ing between courts which make initial de- 
terminations as to custody and those which 
modify initial determinations. The Hamill 
court opined that all states should defer to 
the original determination state, and if that 
state declined to act, then the home state 
could act. That sounds suspiciously like the 
reincarnation of the continuing jurisdiction 
rule. Furthermore, Florida cases cannot be 
harmonized on that basis.’ The clear statu- 
tory language relied on by Hegler and Con- 
stantino v. Constantino, 386 So.2d 1274 
(Fla. 3d DCA 1980), is: 
(1) Acourt of this state which is competent to de- 
cide child custody matters has jurisdiction to 
make a child custody determination by initial or 
modification decree if: 
(a) This state: 

1. Is the home state. . . 


2. Had been the child’s home state. . . .?[Em- 
phasis added] 


A Florida court can and should exercise 
jurisdiction to modify an out-of-state decree 
if no other proceeding is pending and the 
child has been living in Florida for more 
than six months.!° A Florida court can and 
should defer to the home state if no proceed- 
ings are pending and the child has been gone 
from Florida for more than six months.!! 
The UCCYJA tries to ensure that custody pro- 
ceedings will be heard where the most evi- 
dence with regard to the child’s care exists. 
Entry of an initial decree has a lot less bear- 
ing on where the case should be tried than 
the existence of a home state, because the 
initial state may have at its disposal little rele- 
vant evidence concerning the child’s care 
while the home state will have current 
school reports, current medical evidence, 
the testimony of neighbors and other vital 
information that necessarily exists in the 
child’s immediate surroundings. 

Contrary to the legislative intent found 
in the UCCJA, some courts in Florida have 
asserted substantial connection jurisdic- 
tion,'2 emergency jurisdiction, or best in- 
terests jurisdiction!‘ as the sufficient basis 
to exercise custody jurisdiction in Florida 
when home state jurisdiction is elsewhere. 
Johnson v. Farris, 469 So.2d 221 (Fla. 2d 
DCA 1985), found continuing jurisdiction 
over a child who had been born in Florida, 
had been the subject of an initial custody 
determination in Florida, and whose father 
had remained in Florida even though the 
mother and child had lived in Texas for the 
three years preceding the father’s petition 
for modification. Three years after the child 
left Florida, Texas knew more about that 
child and had a greater interest in his well- 
being than Florida did. The trial court had 
properly dismissed the father’s petition, but 
the appellate court reversed, finding signifi- 
cant connection jurisdiction. The case was 
remanded to permit the trial court to con- 
sider whether Florida was an inconvenient 
forum. 

In Guerra v. Fischer, 463 So.2d 535 (Fla. 
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4th DCA 1984), the father wrongfully took 
the child from New York and secreted him 
for years in California. The father’s conduct 
is deplored by the UCCJA which specifi- 
cally provides for states to decline jurisdic- 
tion by reason of reprehensible conduct of 
a parent who snatches.!5 The Guerra court 
found that significant connection jurisdic- 
tion existed in Florida, even though the 
child was newly arrived here. The court 
should have relied on the fact that no state 
other than Florida had jurisdiction because 
California, the home state, had deferred to 
Florida. Since no one connected with the 
case lived in New York, it would have been 
wrong to send the case there, even though 
New York had entered the initial decree. 

O’Connor v. O’Connor, 447 So.2d 1034 
(Fla. 4th DCA 1984), found significant con- 
nection jurisdiction in Florida because one 
parent had stayed in Florida after a Flor- 
ida divorce had been granted and because 
visitation had occurred in Florida, even 
though the custodial parent and the children 
had lived in Tennessee for one year prior 
to the father’s Florida petition for modifi- 
cation. Similarly, Reeve v. Reeve, 391 So.2d 
789 (Fla. Ist DCA 1984), found significant 
connection jurisdiction because the parties 
were divorced in Florida, the mother had 
remained in Florida, and the child had vis- 
ited her in Florida. The father and child had 
lived in New Jersey for five years before the 
mother instituted her custody modification. 
New Jersey obviously would have had a 
much better opportunity to make a wise de- 
termination concerning custody because it 
had current information and Florida evi- 
dence would necessarily have been stale. 

Johnson, Guerra, O’Connor and Reeve 
are at odds with the Supreme Court of Flor- 
ida. In Mondy v. Mondy, 428 So.2d 235 
(Fla. 1983), the Supreme Court directed that 
Florida decline to exercise jurisdiction over 
children whose custody had been awarded 
to the father in Idaho. The mother had re- 
moved the children to Florida in violation 
of an Idaho decree, but the Florida courts 
had permitted her to maintain physical cus- 
tody and seek modification of the adverse 
ruling. The Supreme Court of Florida de- 
plored the increasing incidence of child 
snatching and forum shopping in custody 
cases and declared the trial court to be with- 
out jurisdiction because prior proceedings 
had been pending in another state at the 
time that a Florida case was filed and be- 
cause the mother’s conduct in violating a 
court order had been reprehensible. 

After the Mondy decision, several Flor- 
ida trial courts were upheld for declining to 
exercise jurisdiction in cases in which par- 
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ents asserted significant connection jurisdic- 
tion or best interests jurisdiction even 
though the home state was elsewhere.!6 How- 
ever, some courts went out of their way to 
distinguish Mondy when they wanted to ex- 
ercise jurisdiction in contravention of the 
UCCJA.!7 

While conflicting court decisions left liti- 
gants in Florida uncertain as to custody ju- 
risdiction, important new activity occurred 
on the legislative front. Congress enacted 
the Parental Kidnapping Prevention Act.!8 
The PKPA elevated custody determinations 
from their prior status of being entitled to 
comity and made them entitled to full faith 
and credit.!9 

The PKPA has been construed by a Flor- 
ida federal district court and the 1 Ith Cir- 
cuit Court of Appeals in McDougald v. Jen- 
son, 786 F.2d 1465 (11th Cir., 1986)?° to 
provide a federal forum for the determination 
of which of two conflicting custody orders 
is entitled to enforcement. There has been 
a conflict among circuits on the issue of 
whether federal courts have the jurisdiction 
to choose between state decrees. Some have 
ruled that jurisdiction exists in the federal 
district courts to enforce a parent’s federal 
right to have custody determination, which 
has been made in one state in accordance 
with the terms of the PKPA enforced in 
other states. The Mc Dougald court rejected 
the domestic relations exception to federal 
jurisdiction since enforcement of child cus- 
tody decrees under the PK PA would not en- 
mesh federal courts in questions of the 
advisability of modifying custody, and fed- 
eral inquiry would be restricted to the ju- 
risdictional facts. Since PKPA cases arise 
when two states assert competing demands 
to exercise jurisdiction over a child custody 
determination, some federal courts have felt 
that a federal referee is appropriate. Relief 
may be sought via declaratory judgment to 
settle the federal question of the applicabil- 
ity of the PKPA.?! 

The Mc Dougald case involved a Florida 
divorce decree which divided custody of a 
young boy, so that he spent six months with 
his mother, then six months with his father. 
Custody was to rotate for three-and one- 
half years until he entered school. After two 
years of rotating custody, the father sought 
modification in the Florida courts, and the 
mother responded by seeking modification 
in the State of Washington. The Washing- 
ton court deferred to Florida, and both par- 
ties appeared in the Florida proceedings. 
The father was awarded custody in Florida 
shortly after the mother reopened the Wash- 
ington jurisdictional case. The State of Wash- 
ington asserted jurisdiction and the mother 


was awarded custody in Washington. On visi- 
tation, the father took the child to Florida 
and did not return him, relying on the Flor- 
ida order. The mother came to Florida and 
took the child, relying on the Washington 
order. 

The father asked the Washington court 
to vacate its order based on the supremacy 
clause of the U.S. Constitution. Since fed- 
eral law is supreme, the father demanded 
that Washington apply the PKPA and de- 
fer to Florida. Washington declined to va- 
cate its order and the father sued the mother 
in federal district court in Florida. The fed- 
eral court followed Florida state law on cus- 
tody jurisdiction, citing some of Florida’s 
significant connection jurisdiction cases 
rather than the home state cases, like 
Monday. The federal court did not determine 
home state, but found that Florida had cus- 
tody jurisdiction and had properly modified 
its initial decree. The federal court found 
that Title 28, U.S. Code, Section 1738 A (d) 
(1982) prohibited modification of the cus- 
tody decree by a second state because one 
parent or the child had remained a resident 
of the initial state. That decision implies that 
there may be instances when a home state, 
which could properly exercise jurisdiction 
under the UCCJA, would be precluded 
from doing so by the PKPA. In that event, 
the state court would be required to decline 
jurisdiction. 

In McDougald, the father had remained 
aresident of Florida after the modification, 
so the State of Washington was prohibited 
from granting the mother custody. (Flor- 
ida still had jurisdiction and could have modi- 
fied its decree to give custody to the mother 
if the child’s best interests had required the 
change or if circumstances had changed.) 
Since the State of Washington had acted in 
defiance of the PKPA, the district court de- 
clared the Washington order void. 

It is interesting to note that the federal 
appellate court did not analyze the compet- 
ing claims of the two states in light of the 
UCCYJA or try to determine the better of the 
two forums. The federal court simply de- 
termined that child custody jurisdiction ex- 
isted in Florida when Florida modified. By 
simple application of the PKPA, no other 
state was entitled to act. 

McDougald raised the specter of cases in 
which a state grants or modifies a child cus- 
tody order; the disaffected parent comes to 
Florida to assert best interests or significant 
connection jurisdiction; the Florida court 
modifies even though Florida is not the 
home state; and federal marshals enforce the 
foreign decree. Similar problems could oc- 
cur if Florida entered an order in contra- 
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vention of the PK PA; the child left the State 
of Florida on visitation; and the Florida or- 
der became worthless outside the borders 
of Florida. If the facts in Mondy had been 
presented to a Georgia federal district court, 
the Idaho decree would have been followed 
and the Florida decree would have been va- 
cated. Similarly, if the facts in Hickey v. 
Baxter had been presented to a federal dis- 
trict court, the Virginia courts would have 
been upheld and the Florida order would 
have been overturned. 

On January 12, 1988, the Supreme Court 
of the United States in Thompson v. 
Thompson, — U.S. — (1988), settled the con- 
flict among circuits by deciding that federal 
courts should not choose between conflict- 
ing state court orders. In a case involving 
a nine-year legal battle waged by two doc- 
tors for custody of their 10-year-old child, 
a unanimous court ruled that federal courts 
do not have the expertise to resolve state 
court issues like custody. Justice Marshall 
noted that the Supreme Court has author- 
ity to review truly intractable jurisdictional 
deadlocks, but state courts should generally 
be trusted to enforce the PK PA without fed- 
eral intervention. If state court adherence 
to the PKPA is not achieved, Justice Mar- 
shall suggested that Congress revisit the is- 
sue and amend the PK PA to provide explic- 
itly for federal court jurisdiction. The day 
of reckoning for Florida courts was thus de- 
layed, and Florida is in no imminent dan- 
ger of having federal courts void Florida 
decrees. Justice Marshall’s opinion left open 
the possibility, however, that federal man- 
damus might be available in intractable dis- 
putes. Florida’s record of failing to follow 
the UCCJA makes it a candidate for fur- 
ther scrutiny by federal courts. In short, it 
is time for Florida to give appropriate rec- 
ognition to sister state custody decrees. BJ 


'Greene v. Greene, 432 So.2d 62, (Fla. 3d 
D.C.A. 1983); see Tom v. State, 153 So.2d 334 
(Fla. 2d D.C.A. 1963), for an example of a Flor- 
ida court declining to follow a sister state decree. 

2 FLA. STAT. §61.1308 et seq (1977). 

3 Greene v. Greene, 432 So.2d at 65 (Fla. 3d 
D.C.A. 1983). 

4 383 So.2d at 1136. 

5 Id. Accord Trujillo v. Trujillo, 378 So.2d 
812 (Fla. 3d D.C.A. 1979); Constantino v. Con- 
stantino, 386 So.2d 1274 (Fla. 3d D.C.A. 1980). 

§ FLA. STAT. §61.1304 (1977). 

7 See Trujillo v. Trujillo, 378 So.2d 812 (Fla. 
3d D.C.A. 1979), child in Florida for less than 
one month; Constantino v. Constantino, 386 
So.2d 1274 (Fla. 3d D.C.A. 1980), children in 
Michigan for 11 years until they “ran away” to 
Florida; Hegler v. Hegler, 383 So.2d 1134 (Fla. 
5th D.C.A. 1980), child in Maryland for one and 
one-half years until removed to Florida by father. 

8 If the reasoning in Hamill were followed, 
jurisdiction to modify custody in Constantino 


would have remained in Florida even though the 
children had been absent for 11 years. 

9 FLA. STAT. §61.1308 (1)(a) (1977). 

10 FLA. STAT. §61.1314 (1977). 

Stat. §61.1308 (1)(a) (1977); see also 
Clark v. Superior Court, 73 Cal. App. 3d 298, 
140 Cal. Rptr. 709 (1977), in which the Califor- 
nia court had entered the original decree; the 
mother and child had lived in Oregon for five 
years; and no proceedings were pending when the 
father filed a California custody action. The Cali- 
fornia proceedings were stayed so that the father 
could file a custody action in the home state, (cited 
with approval in Johnson v. Farris, 469 So.2d 
221 (Fla. 2d D.C.A. 1985)). 

!2 Fla. STAT. §61.1308 (1)(b)(1) (1977). 

13 Fla. STAT. §61.1308 (1)(c)(2) (1977). 

14 STAT. §61.1308 (1)(b) (1977). 

'S STAT. §61.1318 (1977). 

16 Barnes v. Ostrander, 450 So.2d 1253 (Fla. 
2d D.C.A. 1984), in which the father wrongfully 
retained the child after visitation and the home 
state was Michigan; Bretti v. McDonald, 501 
So.2d 168 (Fla. 3d D.C.A. 1987), in which the 
child’s home state was Texas; Texas had awarded 
custody to the father only two months before; and 
the child had been present in Florida for a few 
weeks; and Crippen v. Crippen, __So.2d__, 12 
F.L.W. 1605 (Fla. 4th D.C.A. 1987), in which the 
father remained in Florida after the divorce, but 
the mother and children had lived in New York 
for one year prior to the father’s petition. The trial 
court was directed to determine jurisdiction on 
remand. 


'7 Hickey v. Baxter, 461 So.2d 1364 (Fla. Ist 
D.C.A. 1984), in which the home state was Vir- 
ginia and proceedings were first filed in Virginia, 
but Florida declined to defer to Virginia and the 
case was remanded to determine whether Virginia 
was following the letter of the law in applying the 
UCCIJA; see the concurring opinion in Barnes v. 
Ostrander, 450 So.2d 1254, which advocates 
asserting best interests jurisdiction. 

'8 Title 28 U.S. Code §1738A (1980). 

'9 The statute provides: 

“Full Faith and Credit Given to Child Custody 
Determinations: 

“(a) The appropriate authorities of every State 
shall enforce according to its terms, and shall not 
modify except as provided in subsection (f) of this 
section, any child custody determination made 
consistently with the provisions of this section by 
a court of another State. ... 

“(c) A child custody determination made by a 
court of a State is consistent with the provisions 
of this section only if— 

(1) such court has jurisdiction under the law 
of such State; and 

(2) one of the following conditions is met: 

(A) such State (i) is the home State of the child 
on the date of the commencement of the proceed- 
ing, or (ii) had been the child’s home State within 
six months before the date of the commencement 
of the proceeding and the child is absent from 
such State because of his removal or retention 
by a contestant or for other reasons, and a con- 
testant continues to live in such State; 

“(B) (i) it appears that no other State would 
have jurisdiction under subparagraph (A), and 

(ii) it is in the best interest of the child that a 
court of such State assume jurisdiction because 
(I) the child and his parents, or the child and at 
least on contestant, have a significant connection 
with such State other than mere physical pres- 
ence in such State, and (II) there is available in 
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such State substantial evidence concerning the 
child’s present or future care, protection, train- 
ing and personal relationships; 

“(C) the child is physically present in such State 
and (i) the child had been abandoned, or (ii) it 
is necessary in an emergency to protect the child 
because he has been subjected to or threatened 
with mistreatment or abuse; 

“(D) (i) it appears that no other State would 
have jurisdiction under subparagraph (A), (B), 
(C), or (E) or another State has declined to exer- 
cise jurisdiction on the ground that the State 
whose jurisdiction is in issue is the more appro- 
priate forum to determine the custody of the child, 
and (ii) it is in the best interest of the child that 
such court assume jurisdiction; or 

“(E) the court has continuing jurisdiction pur- 
suant to subsection (b). 

“(d) The jurisdiction of a court of a State which 
has made a child custody determination consis- 
tently with the provisions of this section contin- 
ues as long as the requirement of subsection (c)(1) 
continues to be met and such State remains the 
residence of the child or of any contestant... . 

“(g) A court of a State shall not exercise juris- 
diction in any proceeding for a custody determi- 
nation commenced during the pendency of a 
proceeding in a court of another State where such 
court of that other State is exercising jurisdiction 
consistently with the provisions of this section to 
make a custody determination. 

20 Accord Heartfield v. Heartfield, 749 F.2d 
1138 (Sth Cir. 1985); Flood v. Braaten, 727 F.2d 
303 (3d Cir. 1984). 

21 786 F.2d at 1480. 


Elizabeth S. Baker is in private prac- 
tice in Miami. She received her B.A. 
from Goucher College in 1970 and her 
J.D. from the University of Maryland 
in 1973. After practicing in Maryland 
and Washington, D.C., she was admit- 
ted to The Florida Bar in 1978. She was 
certified in family law in 1986. She is 
currently a member of the Florida As- 
sociation for Women Lawyers, and 
she practices primarily in the area of 
family law. 

She writes this column on behalf of 
the Family Law Section, Maurice J. 
Kutner, chairman, and Meredith J. Co- 
hen, editor. 


puts the keys toa 


title plant 
your office. 


Subscribe to our Attorneys’ Title Information Data Systems These are just a few ways ATIDS can boost your business. For 
(ATIDS) and you can actually conduct title searches from your more, send for a free ATIDS information kit. In this age of informa- 
office—often in a matter of minutes. tion, knowledge is power—and ATIDS is one way (rage 
But it hasn’t always been this easy. The Fund uses technology to make your practice phe, 
Years ago, in some counties, commercial companiestriedtocut Stronger thanever. - 
attorneys out of the title business by controlling access totitle plants. Jf you think you don’t need (47 
That’s where The Fund stepped in. 
First, we established a statewide networkoftitle plantsthatwit he Fund, think again. We 
al be open to attorneys. Then, we introduced ATIDS, the most 
es ee cauenae title information service in Florida. Tell me more about ATIDS. 
ATIDS makes your practice more profitable by making it 
easier—and faster—to search title. With ATIDS, you have instant 


access to more than 16,000,000 property records from over 25 


4 
| 

| 

| 

counties across the state. | 
| 

| 

| 

| 


ATIDS offers other benefits besides speed, like a 70/30 split for 
policies based on ATIDS searches. Automatic 1099B reporting. 
Free training and support for your entire staff. And we waive liability 
for policies written on ATIDS searches when you follow company 
procedures. 


City 


Mail to: Attorneys’ Title Insurance Fund, Inc 
P.O. Box 628600, Orlando, Florida 32822 
Attn: Marketing Services 


Business Law 


A New Life for Noncompetition Clauses? 


Noncompetition clauses have been in- 
cluded for centuries in a wide variety of agree- 
ments.! As restrictive covenants they re- 
strain persons from exercising a profession, 
trade or business. In 1953, the Florida Leg- 
islature limited the validity of noncompe- 
tition clauses to defined classes of persons 
under specified circumstances.? On May 21, 
1987, the Florida Legislature again 
amended that law to permit certain re- 
straints on independent contractors.? The 
prior law had permitted restraints on one 
who sells the goodwill of a business, a share- 
holder, agent, employee, trademark licen- 
see or partner, but did not specifically refer 
to independent contractors. 

The 1987 amendment was intended to 
overrule certain Florida decisions preclud- 
ing restraints on independent contractors, 
as distinct from agents. The independent con- 
tractor exclusion had pervasive effects. Not 
only were noncompetition clauses in wide 
use, but their use had become more frequent 
in today’s mobile, high technology society, 
with its heavy reliance on consultants and 
suppliers. Businesses located in Florida 
could not be certain whether their restraints 
were valid. It was difficult to reconcile the 
court decisions among the various Florida 
districts as to who was an “independent con- 
tractor” and who was not. The legislative 
supporters drafted the amendment specifi- 
cally to overrule a recent decision thought 
to imply that an independent contractor 
could not be an agent under the law.® 

The recent amendment has clearly and sig- 
nificantly broadened the exceptions to Flor- 
ida’s prohibition of noncompetition agree- 
ments. However, the statute still voids agree- 
ments that might be found valid under the 
more flexible common law rule of reason 
approach, derived from early English law 
and further developed in the states. 


by Sybil Meloy 


This article will discuss the need for non- 
competition clauses, their origin, the devel- 
opment of the Florida law and the retroac- 
tivity of the recent amendment. 


The Need for Noncompetition 
Clauses 

Noncompetition clauses are found in a 
wide variety of agreements, including those 
relating to employees, agents, independent 


contractors, shareholders, licensees, part- - 


ners and virtually anyone who might be 
privy to scientific, financial or other busi- 
ness information. 

Noncompetition clauses are important be- 
cause no business wants persons who be- 
come privy to all or a part of its operations, 
particularly sensitive areas, to be able to use 
this information for their competitive ad- 
vantage. Capability of management and 
knowledge of the business are key factors 
to success. Most businesses intend neither 
to clone competitors nor to set up situations 
in which potential competitors are privy to 
nonpublic information.’ 

Nondisclosure agreements do not fully 
protect against competition. The law rec- 
ognizes the validity of restraints on the use 
of confidential information; however, se- 
rious problems exist in enforcing such pro- 
hibitions. 

The owner may not be able to demon- 
strate the existence of a trade secret. The 
party seeking protection may have difficulty 
in defining what is confidential, in showing 
efforts to maintain confidentiality, in dem- 
onstrating access and in defining what con- 
stitutes use.? 

Although confidential information may 
not itself be used, knowledge of that infor- 
mation may lead to the development of new 
and improved discoveries. For example, dis- 
closure of a process for deriving a new anti- 


cancer agent from a tuber plant found in the 
Mexican jungle could give a knowledgeable 
researcher the idea of deriving the same 
drug from a different plant genus found in 
the Indian jungle. The confidential informa- 
tion about the Mexican plant might not sug- 
gest use of the Indian plant, and such use 
might not technically break the confidence, 
but its disclosure might form the basis for 
the Indian discovery. The identity of con- 
fidential information is not usually as clearly 
defined, i.e., what is proprietary and pro- 
tected, as is a patent claim. Thus, confiden- 
tial information may be “used” without 
actually breaching the confidential relation- 
ship. 

Restraints on the use of confidential in- 
formation do not limit the use of general ex- 
pertise and knowledge acquired by persons 
while working for a business. 

The limited effectiveness of restraints on 
the use of confidential information leads busi- 
nesses to try to restrict competitive activi- 
ties of those dealing with them. Not only 
high technology companies and consumer 
products enterprises, but any other en- 
deavor whose employees have information 
or skills affording them a competitive edge, 
attempt to restrain employees, agents and 
contractors who have access to nonpublic 
business information. 

For example, a manufacturer of a per- 
fumed plastic decoration wants the supplier 
of the plastic to agree not to sell the plastic 
to others for use as a perfumed decoration. 
The employment agreement of a major hos- 
pital products company may specifically pre- 
clude any postemployment job at a neigh- 
boring hospital products company for a 
defined period of time. A consultant on sci- 
entific matters is prohibited from consult- 
ing for others on certain classes of products. 
Company executives of an acquired com- 
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pany are given “golden parachutes” struc- 
tured as consultant agreements to become 
effective after termination of employment, 
which restrict competitive employment. 


Prior to the recent amendment permit- 
ting restraints on independent contractors, !° 
did Florida employers unwittingly and in- 
validly retain these suppliers, consultants 
and the like? Are existing restraints still in- 
valid? 
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The Common Law Permitted 
Reasonable and Ancillary 
Restraints 

Noncompetition clauses have been before 
the courts for more than 400 years.!! The 
leading case of Mitchel v. Reynolds, 1 P 
Wms. 181,24 Eng. Reprint. 347(Q.B. 1711), 
crystallized the common law rule.!2 In 
Mitchel, the plaintiff leased a bakery in Lon- 
don for a term of five years from the defen- 
dant baker, who agreed not to engage in the 
baking trade in the parish where the bak- 
ery was located. The court analyzed Eng- 
lish decisions back to the Magna Carta. The 
court concluded the promise not to com- 
pete was enforceable, if for a valid purpose, 
if for a valuable consideration and if rea- 
sonable. The court essentially adopted the 
modern day “rule of reason” approach that 
is used to test many kinds of restraints of 
trade. 

In 1711, as today, the restraints were in- 
tended to minimize the number of competi- 
tors. The English court in Mitchel recog- 
nized that the restraints were subject to 
abuses “from corporations, who are perpetu- 
ally laboring for exclusive advantages in 
trade, to reduce it into as few hands as pos- 
sible; as likewise from masters, who are apt 
to give their apprentices much vexation on 
this account . . . lest (the apprentices) preju- 
dice (the masters) . . . when they come to 
set up for themselves.” Id. at 1 P Wms. 192. 

Restraints considered reasonable at com- 
mon law in 1932 were specified in the Re- 
statement of Contracts §§513-519 (1932) 
and substantially are the same as those enu- 
merated in the leading case decided in 1898, 
United States v. Addyston Pipe and Steel 
Co., 85 F. 271 (6th Cir. 1898) aff'd as modi- 
fied 175 U.S. 211 (1899). Thus, the common 
law required only that the restraint have a 
useful purpose, be for valuable considera- 
tion and be reasonable. 

Under Florida law, unless contrary to the 
constitution or statute, the English common 
law as it existed on July 4, 1776, is the law 
of the state.!2 But the early Florida deci- 
sions, despite that statutory requirement to 
use English common law as of July 4, 1776, 
did rely on the extensive body of English 
law to find noncompetition agreements 
valid. 


The Florida Law 

The majority of American jurisdictions 
generally followed the old Mitchel v. Rey- 
nolds reasoning that restraints may be en- 
forced under a “rule of reason” approach, 
and that employee covenants not to com- 
pete that are ancillary to a contract of em- 
ployment are valid if reasonable in scope, 


time and territory.!3 A minority of states 
have statutes based on the 1872 Field Civil 
Code which provided that every contract by 
which anyone is restrained from engaging 
in a lawful profession, trade or business of 
any kind is to that extent void.!4 Florida is 
a Field Code state, but the exceptions in the 
statute partially codify the common law.!5 

Before the 1953 enactment of the prede- 
cessor to F.S. §542.33, the Florida Supreme 
Court stated that no Florida court had ever 
enforced an employee noncompetition agree- 
ment and that they had generally been 
struck down for “lack of mutuality.”!6 

F.S. §542.33, enacted in 1953 as subse- 
quently amended in 1987, provides in part: 


(1) Every contract by which anyone is re- 
strained from exercising a lawful profession, 
trade or business of any kind, otherwise that is 
provided by subsections (2) and (3) hereof, is to 
that extent void. 

(2)(a) One who sells the goodwill of a business, 
or any shareholder or acorporation selling or oth- 
erwise disposing of all his shares in said corpo- 
ration, may agree with the buyer, and one who 
is employed as an agent, independent contractor, 
or employee may agree with his employer, to re- 
frain from carrying on or engaging in a similar 
business and from soliciting old customers of any 
such employer within a reasonably limited time 
and area, so long as the buyer or any person de- 
riving title to the goodwill from him, and so long 
as such employer continues to carry ona like busi- 
ness therein. Said agreements may, in the discre- 
tion of a court of competent jurisdiction, be 
enforced by injunction. . . .[Emphasis added; sub- 
sections (2)(b) relating to trademark licensee, (3) 
relating to partner and (4) relating to litigation 
prior to 1953 are omitted.] 


Prior to 1987, aseries of cases established 
that F.S. §542.33 did not permit restraints 
on an “independent contractor,” as this term 
was not an explicit exception to the law.!7 
The court decisions defining “independent 
contractor” have been ambiguous. In a par- 
ticularly abusive situation, what might oth- 
erwise be considered an independent 
contractor might be held an “agent” and 
thus subject to a valid noncompetition 
clause.!8 

A stockbroker referred to as “managing 
associate” in an agreement, and when the 
principal had to approve sales materials, 
had to supervise the broker, and had to ap- 
prove selling by the broker for another was 
an “agent” for purposes of the statute.!9 An 
insurance agent who set up a competing busi- 
ness while working for his former employer 
and took business opportunities was held 
to be an “agent” under the law even though 
the contract in question referred to the in- 
dividual as “contractor.”2° On the other 
hand, an insurance agent that did not en- 
gage in additional tortious conduct was an 
independent contractor under the law and, 
therefore, a restrictive covenant in his em- 


ployment agreement was void.2! A disk 
jockey who leased his own equipment and 
was responsible for damages to customers’ 
property was an independent contractor.?2 

Finally, Amedas, Inc. v. Brown, 505 So.2d 
1091 (Fla. 2d DCA 1987), involved a full- 
time medical goods sales agent who worked 
on commission under a contract stating he 
was an independent contractor. He took a 
major corporate opportunity, and misrep- 
resented the loyalty of a major customer. 
The court found him to be an independent 
contractor under the statute and held that 
he acted consistently with his “independent 
contractor” status. The court defined an in- 
dependent contractor as one whose work 
is subject to the control of another only as 
to result, rather than as to means and re- 
sult. The court emphasized that the defen- 
dant did not “have the right to enter into 
any contract, make any representation on 
behalf of and no order will be binding on 
Amedas until [Amedas] accepted [it] in writ- 
ing.” Id. at 1093. 

A dissenting opinion opined that the ma- 
jority was in effect holding that an independ- 
ent contractor could not be an agent under 
the statute. The Amedas dissent recognized 
the illogical result of converting a full-time 
sales agent protected by the law to an “in- 
dependent contractor” not protected under 
the law, just because the contract called him 
such and precluded his power to bind the 
principal. Such constraints are often put on 
sales agents, either for management pur- 
poses or to avoid the effects of “doing busi- 
ness” jurisdictional and tax laws. 


The debate on whether an independent 


contractor can be an agent under the stat- 
ute fails to consider the English common 
law, the incorporation of English common 
law into Florida law, the purpose of the Flor- 
ida statute and why it was enacted in Flor- 
ida. Was the statute, as in other Field Code 
states, enacted to generally prohibit restric- 
tive covenants? If it was in derogation of the 
common law, should it be strictly construed 
to exclude relationships not explicitly men- 
tioned, such as independent contractors? Or 
was the statute, with all its exceptions, en- 
acted to codify the common law? If it was, 
why wasn’t it liberally interpreted? 

There appears to have been no logical rea- 
son for the distinction between independ- 
ent contractors on the one hand and em- 
ployees and agents on the other, all having 
opportunities to obtain valuable corporate 
information. In fact, in this day of speciali- 
zation, it is often independent contractors 
such as investment bankers, regulatory con- 
sultants, golden parachute holders, scien- 
tific and engineering advisors, management 
consultants, advertising agencies and pub- 
lic relations firms that are privy to the most 
sensitive and confidential information of a 
firm. Those independent contractors, with 
the most sensitive information, should have 
been covered by the prior law, whether or 
not they had the power to bind the princi- 
pal. But the courts decided they weren’t and 
the legislature confirmed this by amending 
F.S. 542.33(2)(a). 

It is interesting to note that the statute 
has been very recently held? to permit re- 
strictions without the need to show access 
to private information or some type of spe- 


cial relationship. Such a result was never con- 
templated either by Mitchel in 1711 or by 
the case law in other states.24 


Is the Amendment Retroactive? 

Does the new amendment put contracts 
with independent contractors existing on 
May 21, 1987, within the law? 

It is a general rule of law that a statute 
cutting off a defense in a prior transaction 
imposes a new obligation that would vio- 
late due process to apply it to such trans- 
action. The question of whether new legis- 
lation can be applied to existing situations 
depends on whether such new legislation 
would otherwise affect vested rights, create 
new obligations or create new liabilities in 
connection with prior transactions or con- 
siderations.2> Sometimes these rights are 
called substantive rights. 

Florida law recognizes that a law which 
would impose a new obligation on existing 
agreements does not apply to such existing 
agreements. A married woman who was not 
by law liable for damages for breach of a 
warranty deed did not become liable on a 
deed executed prior to the passage of legis- 
lation expanding such liability.”6 Similarly, 
a statutory requirement that a motor vehi- 
cle manufacturer give 90 days notice to a 
franchisee prior to cancellation of the fran- 
chise contract did not apply to contracts 
signed prior to the effective date of the 
law.7 In that case, the court stated: 


Florida legislation is presumed to operate pro- 
spectively unless there exists a showing on the face 
of the law that retroactive application is intended. 
No such showing appears in the 1970 legislation 
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now under review. To justify retroactive applica- 
tion it is not enough to show that this legislation 
is a valid exercise of the state’s police power be- 
cause that power, however broad in other con- 
texts, here collides with the constitutional ban on 
laws impairing contracts. Virtually no degree of 
contract impairment has been tolerated in this 
state. Under the circumstances of this case, we 
hold that the state’s interest in policing franchise 
agreements and other manifestations of the mo- 
tor vehicle distribution systems is not so great as 
to override the sanctity of contracts.?8 


Retroactivity has also been denied when 
changes are made in statutes of limitation. 
A 1986 amendment abrogating the 1974 Flor- 
ida statute of repose, F.S. §95.031(2), to the 
extent it had barred product liability actions 
for personal injuries occurring more than 
12 years after the product was delivered, did 
not apply retroactively to generate a prod- 
uct liability cause of action, when the injury 
occurred in 1981, and the product was pur- 
chased in 1963 (thus any cause of action had 
been barred under the 1974 law at the time 
of injury).2? However, the cause of action 
could have existed had the injury occurred 
prior to the 1975 statute of repose or after 
the 1986 amendment. 

The foregoing strongly supports the ar- 
gument that the amendment including in- 
dependent contractors in F.S. §542.33 does 
not appty to an agreement executed before 
the effective date of the amendment. Oth- 
erwise, a new right would be created in the 
principal and a new liability in the independ- 
ent contractor. The statute provides that con- 
tracts restraining trade that do not fall 
within one of the exceptions are void. There- 
fore, acontract entered into before May 21, 
1987, that restricted an independent contrac- 
tor from engaging in competitive activities 
was void. A void undertaking cannot be ren- 
dered valid by a change in the law. To do 
so would retroactively take away the right 
of the restricted party not to comply with 
the restriction. 


Conclusion 
Florida law now expressly permits non- 
competition agreements with independent 


contractors made after May 21, 1987, regard- 
less of whether that independent contrac- 
tor possesses nonpublic information or 
unique skills. Such restrictions in agree- 
ments with one who is simply an independ- 
ent contractor made prior to May 21, 1987, 
are of doubtful validity, even though com- 
mon law decisions in other states often per- 
mit such restraints. The mere existence of 
the law results in a mechanical application 
to noncompetition clauses, rather than a 
more flexible, common law rule of reason 
approach. BJ 
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When Economic Damages May Be Recovered in 
Tort for Breach of Contract: the Aftermath of 
Florida Power & Light, AFM and Aetna 


In the short space of three months in the 
late summer of 1987, the Florida Supreme 
Court handed down a trilogy of decisions 
which at first blush appear to narrow 
sharply the circumstances under which eco- 
nomic damages may be recovered in tort aris- 
ing out of conduct in the formation or per- 
formance of a contract between the parties. 
The first of the trilogy was Florida Power 
& Light Co. v. Westinghouse Electric Corp., 
510 So.2d 899 (Fla. 1987), a case within the 
U.C.C. involving the sale of steam genera- 
tors for a power plant. There the court 
broadly stated: “[A] buyer under a contract 
for goods. . . [may not] recover economic 
losses in tort without a claim for personal 
injury or property damage to property other 
than the allegedly defective goods.” Flor- 
ida Power & Light, 510 So.2d 899-900. 

The next case was Aetna Life and Casu- 
alty Company, Etc. v. Thermo-O- Disc, Inc., 
511 So.2d 992, (Fla. 1987), in which the 
court looked to its holding in Florida 
Power & Light to interpret the meaning of 
the term “injury to persons or property” in 
§48.193(1)(f) of the long arm statute for 
torts. The court rejected the contention 
that the term included economic damages. 

The third case, AFM Corporation v. 
Southern Bell Telephone and Telegraph 
Co., 515 So.2d at 180, (Fla. 1987), extended 
the rule of Florida Power & Light to 
contracts for the provision of a service. In 
AFM the court stated: “We conclude that 
without some conduct resulting in personal 
injury or property damage, there can be no 
independent tort flowing from a contractual 
breach which would justify a tort claim 
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solely for economic losses.” AFM, 515 
So.2d at 181-182. 

The collective effect of these broad state- 
ments made by the Florida Supreme Court 
could be construed as establishing that, ab- 
sent personal injury or damage to property 
other than goods sold under the contract, 
there can be no tort claim for economic dam- 
ages arising out of conduct in the formation 
or performance of any contract, whether gov- 
erned by the U.C.C. or not. However, for 
the reasons stated below, such an expansive 
reading would be erroneous. Recovery of 
economic damages in tort in the absence of 
personal injury or property damage is still 
permitted when there is negligent or fraudu- 
lent misrepresentation or general fraud in 
the formation or performance of acontract 
for the sale of goods. Such recovery may 
also be permitted when a tort independent 
of the breach of any type of contract can 
be proven. 

At the outset it should be noted that the 
decisions do not on their facts concern 
negligent or fraudulent misrepresentation 
claims, and the court expressly recognized 
the continuing validity of the independent 
tort doctrine, although perhaps sharply 
limiting its scope of application. Setting 
aside for a moment the issue of when 
wrongful conduct in the formation or per- 
formance of a contract gives rise to a tort 

remedy under the independent tort doc- 
trine, this article will first address the 
matter of negligence of fraud in the forma- 
tion or performance of a contract for the 
sale of goods. 

Florida’s statutes adopting the Uniform 


Commercial Code provide in part: “ Reme- 
dies for fraud.—Remedies for material mis- 
representation or fraud include all remedies 
available under this chapter for non- 
fraudulent breach.” F.S. §672.721 (1985). 

“All remedies available” under Ch. 672 
for nonfraudulent breach include, of course, 
consequential economic damages even in 
the absence of personal injury or property 
damage. See F.S. §672.715 (1985). See also, 
45 Fla. Jur. 2d Sales & Exchanges of Goods 
§§253-254 (1984). Thus, insofar as contracts 
for the sale of goods are concerned, F.S. 
672.721 clearly provides for recovery of 
economic damages for the tort of fraud 
regardless of the presence of personal in- 
jury or property damage. 

The question then becomes whether neg- 
ligent misrepresentation is within the mean- 
ing of “material misrepresentation or fraud” 
intended by F.S. §672.721 or whether negli- 
gent misrepresentation is within the rule 
of Florida Power & Light. For the U.C.C. 
in general the inquiry would be two-fold. 
First, whether the term fraud includes neg- 
ligent misrepresentation and, if not, whether 
the term material misrepresentation in- 
cludes negligent misrepresentation. In Flor- 
ida, however, one need not even reach the 
second question because, under Florida law, 
negligent misrepresentation is within the defi- 
nition of fraud. 

Florida law no longer draws a distinction 
between negligent misrepresentation and 
fraud; rather, negligent misrepresentation 
is but one of three independently sufficient 
bases for “scienter” in establishing fraud. 
Thus, the scienter element of fraud is estab- 


THE FLORIDA BAR JOURNAL/MARCH 1988 51 


lished by any of the following bases, the sec- 
ond of which is negligent misrepresentation: 

(a) that the defendant knew the represen- 
tation was false; or 

(b) that the defendant in the exercise of 
reasonable care should have known the rep- 
resentation was false; or 

(c) that the defendant made the represen- 
tation without knowledge of the truth or fal- 
sity. 
Joiner v. McCullers, 28 So.2d 823, 158 Fla. 


562 (Fla. 1947); Saunders Leasing System, 
Inc. v. Gulf Central Distribution Center, 
Inc., 513 So.2d 1303, (Fla. 2d DCA 1987); 
Dancey Co., Inc. v. Borg-Warner Corp., 
799 F.2d 717, 719 (11th Cir. 1986); Sherban 
v. Richardson, 445 So.2d 1147 (Fla. 4th 
DCA 1984). Thus, negligent misrepresenta- 
tion must be within the meaning of “fraud” 
in §672.721 unless the legislature in enacting 
§672.721 intended that the common law 

definition of fraud would not be applicable. 
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The authorities construing §2-271 of the 
Uniform Commercial Code conclude that 
the meaning of “fraud” in §2-271 is not al- 
tered by the U.C.C.; rather, it is governed 
by the general definition of fraud under the 
local law of each jurisdiction. As Professor 
Hawkland has observed: “While Section 2-271 
recognizes an action of fraud, it does 
not define or describe the elements of the 
action or the measure of damages. Under 
the authority of Section 1-103, the defini- 
tion of fraud should be determined by gen- 
eral, local law, since there is nothing in the 
UCC to displace it.” W. D. Hawkland, Uni- 


form Commercial Code Series, vol. 3, art. 


2, §2-721:02 (1984). 

Apparently the only Florida case on point 
is Tinker v. De Maria Porsche Audi, Inc., 
459 So.2d at 491 (Fla. 3d DCA 1985), which 
expressly holds that pre-Code law with re- 
gard to fraud supplements the U.C.C. and 
is not displaced by the Code. Since Florida 
law includes negligent misrepresentation 
within the meaning of fraud, §672.721 must 
include negligent misrepresentation within 
the meaning of “material misrepresentation 
or fraud,” thus permitting recovery of eco- 
nomic damages for negligent misrepresen- 
tation in the sale of goods regardless of 
whether personal injury or property dam- 
age is involved. 

Section 671.103 also provides that the com- 
mon law of misrepresentation applies un- 
less a particular provision replaces it. There- 
fore, even if negligent misrepresentation 
wasn’t within the meaning of fraud, it would 
nevertheless be within the meaning of ma- 
terial misrepresentation intended by 
§672.721. 

In sum, both negligent and fraudulent mis- 
representation in the sale of goods are 
within the meaning of “material misrepre- 
sentation or fraud” for which, under 
§672.721, atort remedy will lie for economic 
damages regardless of the presence or ab- 
sence of personal injury or property dam- 


age. 

Florida Power & Light, AFM and Aetna 
can be reconciled with §672.721 if the deci- 
sions are given an appropriately narrow read- 
ing. Florida Power & Light involved a con- 
tract for the sale of goods and, therefore, 
provides the greatest potential conflict with 
§672.721. However, a review of the facts in 
Florida Power & Light and the authorities 
on which the decision is predicated reveals 
that the decision should be limited to tort 
claims grounded in negligent design or neg- 
ligent manufacture of goods, as contrasted 
to negligent misrepresentation or fraud in 
the sale of goods. 

Negligent design or manufacture clearly 
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do not encompass material misrepresenta- 
tion or fraud. Negligent design concerns the 
failure to exercise reasonable care in the en- 
gineering of the product. Negligent manu- 
facture concerns the failure to exercise rea- 
sonable care in the fabrication or building 
of the product. Negligent misrepresentation 
in the sale of goods, by contrast, concerns 
misrepresentations made during the forma- 
tion of the contract. Therefore, a conflict 
with §672.721 can be avoided by a limited 
reading of Florida Power & Light. AFM 
and Aetna are easily harmonized with 
§672.721 because A FM involved a contract 
not covered by the U.C.C., i.e., aservice con- 
tract, and Aetna involved the construction 
of an entirely unrelated statute. 

In Florida Power & Light, Westinghouse 
agreed to design, manufacture and furnish 
two nuclear steam supply systems includ- 
ing six steam generators. FPL discovered 
leaks in all six generators and brought suit 
alleging negligent manufacture as well as 
breach of warranty. The Florida Supreme 
Court in reaching its decision relied on five 
cases, all of which involved claims of neg- 
ligent design or manufacture rather than mis- 
representation or fraud.! Therefore, on its 
facts and the authorities cited, Florida 
Power & Light can be and should be read 
to apply only to actions for economic dam- 
ages grounded on products liability claims 
for negligent design or manufacture. 

In AFM, AFM obtained a new telephone 
number and Southern Bell erroneously 
listed AFM’s old telephone number in the 
Yellow Pages. Southern Bell also negligently 
failed to provide a promised automatic re- 
ferral system when AFM’s customers called 
AFM’s old telephone number. AFM 
brought suit seeking economic damages for 
lost profits. The court held that a purchaser 
of services under acontract cannot recover 
economic losses in tort without a claim for 
personal injury or property damage. AFM, 
515 So.2d at 181. Of course, the contract for 
the provision of services in A FM is not gov- 
erned by the U.C.C., and, therefore, AFM 
cannot affect tort remedies under §672.721. 

Aetna, as mentioned above, involved the 
construction of the term “injury to person” 
in Florida’s long arm statute for torts com- 
mitted outside the state. Therefore, Aetna 
does not conflict with §672.721. 

Thus, the rulings of Florida Power & 
Light, AFM and Aetna cannot properly be 
read to exclude economic damages for neg- 
ligent or fraudulent misrepresentation or gen- 
eral fraud in the sale of goods in the absence 
of personal injury or property damage. 
Such a reading would be in direct conflict 
with F.S. §672.721 (1985). 


Prior to Florida Power & Light and its 
progeny, the independent tort doctrine pro- 
vided a separate and even broader basis for 
recovery of economic damages in tort for 
wrongful conduct in the formation or per- 
formance of all types of contracts. The doc- 
trine is not susceptible to an easy definition 
or description of its scope, but it is often said 
that for an independent tort to exist, “the 
breach of contract must be attended by 
some additional wrongful conduct.” South- 
ern Bell Telephone and Telegraph Co. v. 
Hanft, 436 So.2d 40, 41 (Fla. 1983). Perhaps 
more helpful is the test implied in Rosen v. 
Marlin, 486 So.2d 623, 626 (Fla. 3d DCA 
1986), and Overseas Equipment Co., Inc. 
v. Aceros Arquitectonicos, 374 So.2d 537, 
539 (Fla. 3d DCA 1979); i.e., no independ- 
ent tort remedy exists when the damages in 
tort are not greater than or different in kind 
from the damages for breach of contract.” 


The rulings of Florida Power & 
Light, AFM and Aetna cannot 
properly be read to exclude 
economic damages for 


negligent or fraudulent 
misrepresentation or general 
fraud in the sale of goods in the 
absence of personal injury or 
property damage. 


Unlike the statutory issue raised in the pre- 
ceding discussion, the independent tort doc- 
trine is not limited to contracts within the 
U.C.C. The doctrine is most often invoked 
when punitive damages are sought, Lewis 
v. Guthartz, 428 So.2d 222, 223 (Fla. 1982), 
but it has also been applied to recovery of 
compensatory economic damages. Ashland 
Oil, Inc. v. Pickard, 269 So.2d 714, 720, 723 
(Fla. 3d DCA 1972) (an action for economic 
damages will lie in tort for fraud in the in- 
ducement); L. Luria & Sons, Inc. v. Hon- 
eywell Inc., 460 So.2d 521 (Fla. 4th DCA 
1984) (purchaser of burglar alarm who re- 
lied on fraudulent statement of seller could 
recover for economic damages due to rob- 
bery). See also Trend Coin Co. v. Hon- 
eywell, Inc., 487 So.2d 1029 (Fla. 1986), in 
which the court in addressing another issue 
impliedly recognized that the buyer of a bur- 
glar alarm had a tort remedy for economic 
damages when the seller had intentionally 
misrepresented the product. 

This well established doctrine permitting 
recovery of economic and even punitive dam- 


ages for independent torts should not be pre- 
sumed to be overruled in the absence of a 
clear expression of intent by the Supreme 
Court. Unfortunately, Florida Power & 
Light and AFM give conflicting signals on 
the future applicability of the doctrine. On 
one hand, the Florida Supreme Court ex- 
pressly noted in Florida Power & Light that 
the decision was not a new rule and “has not 
changed or modified any decisions of this 
Court,” thus implying that the body of law 
comprising the independent tort doctrine re- 
mained unchanged. Florida Power & Light, 
510 So.2d at 902. On the other hand, al- 
though expressly recognizing the independ- 
ent tort doctrine in A FM, the court appears 
to have limited the doctrine’s scope of ap- 
plication by stating “without . . . personal 
injury or property damage there can be no 
independent tort flowing from a contrac- 
tual breach.” AFM, 515 So.2d at 181-182. 
The comment in AFM, if literally read, 
would impose a severe new limitation on 
the independent tort doctrine. 

Whether AFM can be harmonized with 
Florida Power & Light is problematical. In 
the court’s discussion of the independent 
tort doctrine in AFM, the court cites with 
approval prior cases which do not impose 
a personal injury or property damage require- 
ment. Further, the court’s first holding is 
that “{iJn the instant case, AFM has not 
proved that a tort independent of the breach 
was committed. Consequently, we find no 
basis for recovery in negligence.” AFM, 
515 So.2d at 181. Thus, AFM may be read as 
being decided on the ground that no inde- 
pendent tort was shown regardless of any 
personal injury or property damage require- 
ment. If so, then the subsequent comment 
as to personal injury or property damage 
may be mere dicta. 

The independent tort doctrine remains vi- 
able, but its application for the recovery of 
compensatory economic damages or puni- 
tive damages in the absence of personal in- 
jury or property damage may have been 
severely limited. 

As a matter of practical concern, how- 
ever, the plaintiff's lawyer should always con- 
sider bringing a tort claim for economic 
damages regardless of AFM, Florida Power 
& Light and Aetna if there is any chance 
that the defendant might prevail in challeng- 
ing the formation or enforceability of the 
contract; because, if no contract was formed 
or if the contract is unenforceable, then the 
plaintiff has no remedy for breach of con- 
tract and the reasoning of Florida Power 
& Light and its progeny is inapplicable. See, 
for example, the court’s decision in AFM 
distinguishing the situation where the plain- 
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tiff has no contractual remedy. AFM, 515 
So.2d at 181. 

In conclusion, in the aftermath of Flor- 
ida Power & Light, AFM and Aetna, there 
remains a clear right to recover economic 
damages in tort for negligent or fraudulent 
misrepresentation or general fraud in the for- 
mation or performance of a contract for the 
sale of goods, and that right exists regard- 
less of the presence or absence of personal 


injury or property damages. For negligent 


design or manufacture of goods, however, 
a tort claim for breach of contract will not 
lie for economic damages in the absence of 
personal injury or injury to property other 
than the defective goods. As for contracts 
other than the sale of goods, the result is not 
clear, but it appears that the independent 
tort doctrine may no longer provide a ba- 
sis for recovery of economic damages in tort 
for breach of contract absent personal in- 
jury or property damages. BJ 
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! Seely v. White Motor Company, 63 Cal. 
2d 9, 403 P.2d 145 (1965) (purchaser of truck 
should not recover economic losses in strict tort 
for defective design); East River Steamship Corp. 
v. Transamerica Delaval, Inc., 106 S. Ct. 2295, 
90 L. Ed.2d 865 (1986) (no recovery of lost in- 
come on claim for negligent design of ship’s tur- 
bine absent personal injury or property damage); 
GAF Corp. v..Zack Co., 445 So.2d 350 (Fla. 3d 
D.C.A. 1984), pet. for rev. den., 453 So.2d 45 (Fla. 
1984) (an action by buyer of roofing materials 
against manufacturer for negligent manufacture 
of materials will not lie absent personal injury or 
property damage); Cedars of Lebanon Hospital 
v. European X-Ray Distributors of America, Inc., 
444 So.2d 1068 (Fla: 3d D.C.A. 1984) (absent per- 
sonal injury or property damage, the purchaser 
of x-ray equipment could not maintain claim for 
economic damages on strict liability in tort for 
defective design); and Monsanto Agricultural 
Products Co. v. Edenfield, 426 So.2d 574 (Fla. 
Ist D.C.A. 1982) (buyer’s claim for negligent manu- 
facture of herbicide would not lie against manu- 
facturer when damage to crop was not directly 
caused by defective herbicide). 

2 But if the contract limits the remedy for 
breach to return of the purchase price, for exam- 
ple, and if the consequential damages in tort are 
greater than the contract damages as so limited, 
will a tort remedy always lie under the independ- 
ent tort doctrine? To so hold would appear to gut 
the provisions of F.S. §672.719. Nevertheless, at 
least for fraud in the inducement, the independ- 

ent tort doctrine appears to circumvent any limi- 
tation of remedy under §672.719. See generally, 
Ashland Oil, Inc. v. Pickard, 269 So.2d 714 (Fla. 
3d D.C.A. 1972); L. Luria & Sons, Inc. v. 
Honeywell, Inc., 460 So.2d 521 (Fla. 4th D.C.A. 
1984). 
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directors and officers, scheduling, preparing and filing 
federal, state and provincial (Canada) tax returns and 
reports to maintaining ledgers, stock books, bank 
accounts and holding meetings of directors and 
stockholders. 


@ Conduit Corporations. No one has more experi- 
ence than C T in setting up these single purpose or 
single transaction corporations. Our services include 
subscribing for stock, furnishing directors and officers, 
attending financial closings, making payments on 
notes or obligations and maintaining the corporation’s 
good standing. C T services for conduit corporations 
must be approved in advance by our Corporate Staffing 
Division. 
@ Corporations Organized for Preferred Treat- 
ment. Use our Preferential Staffing services whenever 
you need a special purpose corporation that falls out- 
side the routine conduit or nameholder concept—such 
as the need to establish situs in a specific state while 
minimizing the amount of income subject to taxation. 
In a typical Preferential Staffing assignment, you out- 
line the duties and responsibilities you want the officers 
and directors provided by C T to handle for your client. 
We’ll design a Preferential Staffing package designed 
to fit those needs. C T services for this type of Corpo- 
rate Staffing do not include the ownership of stock. 
Advance approval by C T is also required. 


For immediate service, additional information, or a 
no-obligation quotation covering our corporate staffing 
services in any state or Canadian province, just contact 
your local C T representative. Or send us the coupon. 


C T CORPORATION SYSTEM 


8751 West Broward Bivd., Plantation, FL 33324 Tel: (305) 473-5503 
Outside Broward County: 1-800-432-3434 
2 Peachtree Street, NW., Atlanta, GA 30383 Tel: 1-800-241-5824 


CT: I'm a lawyer/paralegal. Please send me 
literature and a no-obligation quotation on C T’s 
nameholder, conduit and preferential staffing | 
services. 


NAME 


FIRM 


ADDRESS 


CITY, STATE, ZIP 
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Rehnquist views the Court 

The Supreme Court— How It Was, How 
It Is, by Justice William H. Rehnquist, Wil- 
liam Morrow & Co., 338 pages, $18.95. 

The Honorable William H. Rehnquist, 
Chief Justice of the United States Supreme 
Court, has written a book. That’s nice. But 
boring, right? Reads like a memorandum 
of law, right? Buy it and put it on the back 
shelf of the library, right? 

Surprise! Wrong! He has _ penned a well 
written, readable and informative book. He 
writes, not like a lawyer or judge, but writes 
for his readers. His intellect and brilliance 
shine through. This book would be signifi- 
cant if only for the fact that a sitting Chief 
Justice has, for the first time, written a book 
about himself and the functioning of the 
Court. However, The Supreme Court 
(catchy little title) is much more. 

It gives us an autobiographical insight 
into William Rehnquist—the man. The 
book relates how William Rehnquist, who 
has already served 15 years as a Supreme 
Court Associate Justice, views the Court, 
its daily operation and its role in the future 
from the perspective of only the 15th man 
ever to be Chief Justice. A historical schol- 
arly discussion of the evolution of the Court 
and its power is followed by a glimpse, but 
only an all too brief one, of what direction 
the “Rehnquist Court” will be taking. 

Clearly, the most literate and enjoyable 
readings of this work are the initial 
autobiographical chapters. Rehnquist’s 
human side is revealed through his years as 
a clerk in the Supreme Court in 1952-53 to 
Justice Robert Jackson. He learns about the 
justices themselves and the inner workings 
of the Court. He also learns about himself. 
He uses the steel seizure case decided dur- 
ing his tenure as a clerk to illustrate the 
Court’s dynamics. President Truman at- 
tempted to take control of the nation’s steel 
industry during the Korean War. He sought 


to avoid an impending strike which could 
have interfered with the war effort. The Su- 
preme Court prohibited this in a much cele- 
brated decision. 

In describing how this case came to and 
was decided by the Court, Justice Rehnquist 
is not only the teller of the tale but is at his 
most interesting and enlightening by use of 
his personal commentaries. Through these 
we see his personal perspective on the Con- 
stitution and the Court. In his opinion the 
Supreme Court does not exist to vindicate 
every claim an individual has against the gov- 


‘ernment but only those claims of individ- 


ual liberties well founded in the Constitu- 
tion. Moreover, he strongly believes every 
law enacted by local, state and federal gov- 
ernment is presumed constitutional and 
must be proved unconstitutional by the in- 
dividual seeking its overturn. 

The middle section of the book is a more 
scholarly work analyzing the relationship 
between the three branches of government 
as well as the historical evolution of the 
Court, its power and prestige over the past 
200 years. He studies the court packing plan 
of President Roosevelt, the role of justices 
such as John Marshall, Oliver Wendell Hol- 
mes and Louis Brandeis, and some famous 
and infamous decisions. His style becomes 
more analytical and both content and form 
tend to appeal somewhat more to the law- 
yer or historian. 

However, any such difficulties are re- 
deemed in the final chapters which consider 
how the Court really operates today and 
how it will deal with the inevitable contro- 
versies of tomorrow. No, we are not party 
to the next decision on abortion, free 
speech, whether police have the right to 
search our garbage, death penalties or Rea- 
gan’s secret tapes (if he has any). But, then 
again if he told us, what would all the law- 
yers have to do? No, we will have to wait 
and see. 
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This is most definitely an important and 
unique book. Ronald Reagan will be out of 
office by January, 1989. His successor will 
be out by 1993 or, at the latest, 1997. Yet 
William Rehnquist, body and mind willing, 
will be still Chief Justice when America en- 
ters the 21st Century and will be younger 
that President Reagan is now. The Su- 
preme Court’s decisions will affect everyone 
of us and our children. This book gives in- 
valuable insight into this astute jurist and 
the Court he leads. 

Reviewed by Judge Steven G. Shutter, 
Fort Lauderdale 


ABA’s Latest Texts 

Several new texts covering a broad range 
of topics are now available from the Ameri- 
can Law Institute-American Bar Associa- 
tion, including: 

A Practical Guide to Environmental 
Law, edited by Frank B. Friedman and 
David Sive. (1987, 425 hardbound pages; 
Order No. B520; $65 plus $3.75 postage and 
handling) 

The text is designed to fill the vacuum be- 
tween the multivolume treatises that deal 
fully with the statutes and case law, and 
short guides to some of the principal envi- 
ronmental laws. 

Statutes treated in detail by the book in- 
clude the National Environmental Policy 
Act, the Clean Air Act, the Clean Water 
Act, the Toxic Substances Control Act, the 
Resource Conservation and Recovery Act 
and the Comprehensive Environmental Re- 
sponse, Compensation and Liability Act of 
1980. 

Practitioner’s Handbook to Liquor Liabil- 
ity Litigation, edited by Ronald S. Beitman. 
(1987, 175 hardbound pages; Order No. 
B556; $55 plus $2.50 postage and handling) 

Opening with an overview of current leg- 
islationandcaselawaffecting bothcommer- 


cial servers and social hosts, the book of- 
fers practical guidance for trial lawyers who 
are prosecuting or defending liquor liabil- 
ity cases. 

The text includes an in-depth, step-by- 
step guide for investigating acase and meth- 
ods for determining whether to accept rep- 
resentation, as well as a look at the use of 
blood alcohol content testimony at trial. 


Securities Practice Handbook, by Robert 
E. Shields and Robert H. Strouse. (Sth edi- 
tion, 1987, 350 hardbound pages; Order No. 
B460; $70 plus $3.25 postage and handling) 

Main topics featured in the text include 
the Securities and Exchange Commission, 
the Securities Act, private offerings, the un- 
derwriting process, mergers and securities- 
for-assets acquisitions, proxy regulation 
and investigations. 

The text focuses on the company that is 
in the process of making a public offering 
or that has recently completed one and is 
coping with its disclosure and reporting ob- 
ligations as a public company. 

Plain and Accurate Style in Court Pa- 
pers, byIrwinM. Alterman.(1987; 179hard- 
bound pages; Order No. B563; $30 plus 
$2.50 postage and handling) 

Intended to instruct attorneys in writing 
“plain” English and assure accuracy in writ- 
ing, the text operates from the premise that 
it is just as easy to use good form as bad 
form, since both must be learned. 

The text offers assitance to the practitio- 
ner in developing a simplifed syle of draft- 
ing and analyzes the style of the various 
parts of pleadings, motion papers, discov- 
ery papers, briefs and other court papers. 

Analytic Juror Rater, by Walter F. Ab- 
bott. (1987, 142 hardbound pages; Order 
No. B588; $25 plus $2.25 postage and han- 
dling) 

The text is designed to aid the lawyer in 
selecting jurors with the limited data avail- 
able from official and other sources. 

Going beyond such factors as age, sex, 
race and occupation, the book uses national 
survey data to analyze and evaluate persons 
in a variety of status categories and reports 
these values in the form of “profilers.” 


Consumer Product Warranties Under 
Federal and State Laws, by Curtis R. 
Reitz. (2nd edition, 1987, 286 hardbound 
pages; $75 plus $3 postage and handling) 

While the first edition (1978) concen- 
trated largely on the Magnuson-Moss War- 
ranty Act, this volume broadly expands the 
discussion to include the issues that have 


emerged since then, including so-called 
“lemon laws.” 

Included in the text are an overview of 
the Magnuson-Moss Act and discussion of 
pre-sale communication of warranty terms, 
the substantive meaning of “full” and “lim- 
ited” warranties, and procedures for con- 
sumer remedies. 


Introduction to Construction Law, by Ste- 


ven M. Siegfried. (1987; 345 hardbound 


pages; Order No. B474; $80 plus $3.75 post- 
age and handling) 


The text is designed to serve as a helpful 
basic guide for the attorney with little or no 
experience in this field by explaining in sim- 
ple terms the legal issues that construction 
participants and lawyers must face. 

Included are tips on how to handle de- 
lay claims and job scheduling and ways to 
prevent contract disputes and solve those 
that cannot be prevented. 


Allthe above books may be ordered from 
ALI-ABA,4025 ChestnutSt., Philadelphia, 


THE STANDARD OF EXCELLENCE 


AUCTION CO. INC 
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Lawyer Large 


Legal Wit and Wisdom 


Comic Relief 

Circuit Judge Robert E. Beach of St. 
Petersburg submitted the article below 
written by one of his former students. It is 
reprinted with permission from The Florida 
Police Chief, June 1987 issue. 


On the Bench 


by Lieutenant Tom Lange 
St. Petersburg Beach 


What are the real effects of failing to 
increase the salary of judges to keep pace 
with the economy, and how will judges 
cope? 

“May we approach the bench, your 
Honor? 

“What’s that? . . . Oh, yes, of course.” 

“Your Honor, I certainly hope that the 
court accepts this in the spirit that it is 
offered. Sir, | am concerned that you seem 
very distracted from the trial here. Is the 
judge feeling alright?” 

“Your Honor, the defense has also noted 
this and I would like to add that I am very 
concerned for the welfare of the judge, for 
whom I have the greatest respect as a jurist 

“OK, OK, boys. No need to pour it on so 
thick. I was just daydreaming a little. Since 
when did you guys want a judge who pays 
attention anyway? Never mind. I was just 
thinking about this salary business. How 
would you like to get along on what I 
make?” 

“Please, your Honor, we have families!” 

“So do I, and the youngster is starting 
college next fall. Sometimes I wish that I 
had kept playing football instead of going 
to law school. Have you seen what those 
guys are making?” 

“Well, your Honor, you should be proud. 
The college still mentions your name every 
time they get accused of graduating 
illiterates from their athletic programs.” 


“You mean this is what I get for being 
able to read?” 

“It’s more than that, sir. You were 
elevated to the bench because of your 
proven ability to interpret the law and 
remain impartial.” 

“So why don’t they elevate my salary 
too?” 

“Then anyone might want to be a judge! 
If the court received as much money as we 
lawyers do, the quality of judges would 
plummet. We need to keep attracting the 
best people, people who are not concerned 
by mere money.” 

“He’s right, your Honor. Judges who 
have any interest in money might resign at 
a moment’s notice and fly off to the next 
Bhopal disaster or Puerto Rican hotel fire. 
Think how far the dockets would get 
behind if that kept happening. It’s bad 
enough with the delays caused by our 
mercy missions to help those victims.” 

“Mercy missions? You mean, you don’t 
charge fees for helping those poor souls? I 
think that’s very commendable.” 

“Excuse me, your Honor, I didn’t mean 
to mislead the court. Of course we have to 
charge a small fee to cover expenses and 
whatnot.” 

“How much is that?” 

“40 percent of the net.” 

“Isn’t that a little steep? I mean, aren’t 
most of those cases still settled as a group 
without trial?” 

“That’s a perfect example of what we 
have been telling you, your Honor. See 
how you look right beyond the money or 
any personal gain? That’s exactly what we 
need on the bench! Besides, that kind of 
attitude would probably keep you from 
making any real money as a practicing 
attorney anyway.” 

“He’s right, Judge. Listen, I’ll bet you’d 
be embarrassed to fly into one of these 
situations, question the local authorities, 
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visit victims in the hospitals, attend the 
funerals and set up press conferences.” 

“I could never solicit clients like that, 
even if it was considered ethical to do so!” 

“Heaven forbid, your Honor! I wasn’t 
speaking of soliciting business, I was 
describing how we publicly offer our sincere 
condolences.” 

“Sure sounds like soliciting to me.” 

“That’s because you have ‘judicial tempera- 
ment.’ You belong on the bench, not out on 
the field.” 

“Well, maybe you're right. Anyway, I’ve 
found a parttime position I can work 
without conflict of interest. The hours are a 
little long, so I apologize if I seem a little 
distracted.” 

“What is it you’re doing, your Honor?” 

“Just a small job in a service industry. 
Shall we resume the trial before the jury 
wakes up? Please continue with your ques- 
tioning of the witness.” 

“Mr. Witness, please tell the jury what 
the man said to you.” 

“Objection, your Honor, that’s hearsay.” 

“Objection sustained ... ah... you want 
fries with that?” 


Some days are so very hectic, it seems 
that people MUST be driving up at a back 
window somewhere and requesting legal 
documents. Where else could all of these 
matters be coming from on such short 
notice? These thoughts were written on just 
one of those days... . 


McLawfirm’s Drive-Thru Pleadings 
Over 1,000 Prepared 

“Good morning and welcome to 
Mclawfirm—May I take your order?” 

“Yes, I’d like one Complaint and two 
Summonses, please.” 

“Would you like that Complaint with or 
without Exhibits?” Continued. 


New For 
Florida Lawyers! 
¢ Alphabetically organized by topic, 


so you can easily locate the 
appropriate rule 


* Key recent decisions are summarized 
from both Federal and Florida viewpoints 


* Concise notes give you comparisons 
between the Florida rule and Federal rule 


* Cross-referenced to additional 
resources make further research easier 


* Complete text of The Florida and 
Federal Rules of Evidence 


¢ Checklist of common objections 


Clip out coupon and mail to Callaghan & Company. 


Order today! Only $135. 


Please send me sets of 
READ’S FLORIDA EVIDENCE for only $135. 


0 Check enclosed (Deduct 10% for cash-with-order 
discount). Callaghan & Company will pay handling 
charge. 

O Billme OC Bill firm 
Handling charge will be added to the cost of purchase 


DO Please have your sales representative contact me 
Name 
Firm 
Address 
City/State/Zip 
Phone 
Acct. No. 
Signature 
Each volume a complete compression-bound work. Copyright 
1987. I understand that my order includes future supplementation 
and revisions as well as additional companion or related volumes 
as published. All materials will be sent on 30-day approval. Initial 


purchase price includes any supplementation within 6 months of 
purchase date. No supplementation to date. Subject to Sales Use 


Tax where applicable. Price subject to change without notice. 2523 
Written by Frank T. Read, currently Dean and Professor of Law at the University ; 
of Florida College of Law and popular lecturer on Florida evidence. gy Callaghan & Company 
155 Pfingsten Road 


Deerfield, Illinois 60015 
Contact your local sales representative 
or call us toll-free 1-800-323-1336. 

85261X In Illinois call 1-800-624-8525. 


i 
2 


“Oh, three Exhibits, please.” 

“Would you like that with your SPN or 
Bar #?” 

“Bar #, please.” 

“Do you have a coupon for this order?” 

“No, but you just reminded me that I 
need one Order too, please.” 

“Would you like a Motion with that 
today?” 

“Yes please, and please be sure to include 
a Certificate of Service with that.” 

“Will that be all for you today?” 

“Yes, thank you.” 

“Your total is $110; please drive up to the 
first window.” 

“That’s $110 please.” 

“Would you pull over to our parking 
area and our process server will get those 
out to you as soon as they're off the 
printer.” 

“Have a nice day.” 

— Priscilla Dillmore, Clearwater 


I’m Fine 

There’s nothing whatever the matter with 
me, 

A retired lawyer as healthy as can be. 

I have arthritis in both my knees 

And when I talk it’s always with a wheeze. 


My pulse is weak and my blood is thin, 
But I’m awfully well for the shape I’m in. 
I think my liver is out of whack 

And a terrible pain is in my back. 


My hearing is poor, my sight is dim, 
Most everything seems to be out of trim, 
But I’m awfully well for the shape I’m in. 


I have arch supports for both my feet 
Or I wouldn’t be able to go on the street. 
Sleeplessness I have night after night 
And in the morning I’m just a sight. 


My memory is failing, my head’s in a spin; 
I’m peacefully living on daily aspirin. 
But I’m awfully well for the shape I’m in. 


The moral is, as this tale I unfold, 

that all of us retired lawyers so old, 

It’s better to say: “I’M FINE!” with a grin 
Than to let them know the shape we're in! 


Legal Restraint 

I admire lawyers who admit they’re wrong 
But I relish an unending, exciting delight 
In knowing those with such self-control 
Keeping their mouths shut when they’re 


right! 


—Frank E. Wigelius, Jacksonville 
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A Hung Jury 

Robert J. Burke of Miami shares this 
story: 

While working as a research aide for an 
appellate court judge, I was reviewing a 
brief filed by an attorney representing a 
criminal defendant. In presenting his state- 
ment of the case and facts, the attorney 
described the jury deliberations as follows: 

“The jurors deliberated for eight hours, 
but could not reach a verdict. They were 
hung.” 


No Effect at All 

Judge Joe A. Cowart, Jr. of Daytona 
Beach says the following exchange took 
place before him as he presided as a trial 
judge in a DWI case. 

Prosecuting Attorney: [to the defendant] 

As you have testified, the last medicine 
you took was 20 hours before you had the 
accident and were arrested and you have 
testified your medicine has an effect for 
only about 10 or 12 hours. Will you not 
admit that you were NOT under the effects 
of your medicine when you were arrested? 
Defendant: 

Yes sir, its effect had completely worn off 
for sure. 

Prosecuting Attorney: 

Fine! Fine! By the way, what effect does 
your medicine have on you? 
Defendant: 

It does not have any effect—but when I 
don’t take it or its effects wear off—then, 
my eyes get red and blurry, my speech 
becomes slurred; I stagger and lose my 
balance, I fumble when I try to find my 
license, I get emotionally upset, etc., etc. 


The Call Is Waiting 

The telephone’s the darndest thing; 
You never know what it will bring. 
News that’s bad, a case you lost, 

A client’s sick or doublecrossed. 

It’s 2 a.m., a call from jail 

To please come quick to help with bail. 


And then there’s the call that’s quite sincere: 
“We hope you'll raise your pledge this 
year.” 

The “call is waiting” — that’s the latest; 
To tell the truth, it ain’t the greatest. 
There’s also the caller who says without 
fail, 

“I swear that it’s true, the check’s in the 
mail.” 


Now here comes a call that'll wipe off that 
smile 

From 20 years back, he wants his file. 

So you vow that till noon you'll take no call 


Unless it is urgent — which means they’re 
all; 

Like the message that says to call right 
away, 

But you do and the line stays busy all day. 


Or the case that you “settled,” too good to 
be true? 

The telephone rings; the deal fell through. 
There’s also the caller who leaves no name, 
Or dialed wrong, or has no claim. 

And then you receive the nuisance call; 

It drives you nuts and up the wall. 


Yes, each of us has a tale to tell 

About how it goes with old Ma Bell. 
Disruptive, annoying, a waste of time; 
Distracting, a bother, it’s really a crime. 
Will I rip out my phone I’ve attacked and 
maligned? 

Of course not; you think that I’m out of my 
mind?! 


—Edward Siegel, Jacksonville 


London Law 


Robes of black, wigs of white 
everyone looks a fright 


“My great friend, learned judge,” 
never do the rules they fudge 


Barris-star on his feet 
thinks his points fit and neat, 


Solicitor from behind 
whispers, “Don’t get out of mind.” 


Judges query, bailiffs weary 
secretary getting bleary 


Bowing in, bowing out 
clerks on errands roundabout 


Judges rise, say goodbyes 
go prepare their surprise 


Have good cheer, pub for beer 
they'll be back before next year. 


-Michael H. Gora, Fort Lauderdale 


Contributions for this column are wel- 
comed. Send them to Lawyer at Large, The 
Florida Bar Journal, Tallahassee, FL 
32301. 


The Florida Bar 


Pamphlet/Rack Pack 


6-slot rack 
plus 300 pamphlets 


only $36 plus tax 


priced separately, you’d pay 
up to $45 


Choose from two dozen popular pamphlet titles — created especially to help consumers choose 


12-slot rack 
plus 600 pamphlets 


only $66 plus tax 


priced separately, you’d pay 
up to $90 


legal services and to explain the court system and legal processes to the layperson. Most pamphlets 
include space for attorneys to imprint their firm name and address. A marketing plus! 
Handsome sturdy cardboard racks covered in textured brown paper are designed to complement 


any reception area decor. 


Send me: 


__— 6-slot Pamphlet/Rack Pack ($36 each plus 
local sales tax) 
(Choose 300 pamphlets for each order from right) 


—_— 12-slot Pamphlet/Rack Pack ($66 each plus 
local sales tax) 
(Choose 600 pamphlets for each order from right) 


—__— A sample pack of all consumer pamphlets 
produced by The Florida Bar (FREE) 


—— An order blank and price list so | can order 
pamphlets separately (FREE) 


(Special prices are available ONLY when 
purchasing the Pamphlet/Rack Pack) 


—— Total Amount Enclosed 
(Make checks payable to The Florida Bar.) 


Name 


Firm 


Address 


City/State/Zip 


Pick your pamphlets here (Please, a minimum 
order of 50 pamphlets for each title selected): 


—— Adoption in Florida 

—— Bankruptcy 

—— Buying a Condominium 
—— Client's Bill of Rights 
—— Clients’ Security Fund 


___ Divorce in Florida 


—— Do You Have a Will? 

_— Guide to Florida’s Court System 

—— How to Find a Lawyer in Florida 

—— What is Probate? 

—_._ What do Do in Case of an Automobile 
Accident (Spanish) 

—— Juvenile Arrest 

—— Lawyer Referral Service 

—— Marriage 

—— So You’re Going to Be A Witness 

— — Complaint Against a Florida Lawyer 

—— Handbook for Jurors 

_—— If You Are Arrested in Florida 

—— Buying a Home 

—— Legal Aid in Florida 

—— Legal Rights of Senior Citizens 

—— Legal Services for the Middle Class 

—— So You Want to Be A Lawyer 


_—— What to Do in Case of an Automobile Accident 
—— What is a Guardian? 

_— Attorney Fees 

—— Selecting A Lawyer For Your Special Needs 


Mail your order to: 

Public Information and Bar Services Dept. 
The Florida Bar 

Tallahassee, FL 32301 -8229 
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LAWYERS SERVICES PAGES 


Experts on Experts 


Experts Carefully Screened 
Expertise listing upon request 


ALL FIELDS, 
NATIONWIDE 


Philadelphia 
Los Angeles 
New York 
Chicago 
Houston 
Dallas 
Miami 
Peoria 


(215) 829-9570 
(213) 669-1660 
(212) 288-1120 
(312) 327-2830 
(713) 223-2330 
(214) 698-1881 
(305) 372-5259 
(309) 688-4857 


4617 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
TRADEMARK OFFICE — $60* 
STATE TRADEMARKS — $70 
COMMON LAW — $35 
EXPANDED COMMON LAW — $80* 
DESIGNS - $ 85* per class minimum 
COPYRIGHT — $95* 
* plus photo copy cost. 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - Applications, 
Section 8 & 15, Assignments, 
renewals.) 


RESEARCH — (SEC — 10K’s, ICC, 
FCC, COURT RECORDS, 
CONGRESS) 


APPROVED — Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 

Over 100 years total staff 

experience — not connected with the 
Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


NEIL 


Legal System For Microcomputers 


© Time/Cost Billing @ General Ledger @ 
@ Accounts Payable with Checkwriting © 
Call or Write for Detailed Brochure 
Created and Supported by 


LAW FIRM MANAGEMENT, INC. 
406 S.W. 96th Court, Miami, FL 33174 
(305) 472-4531 


WE TRACK THEM DOWN 

‘ive, —OR YOU DON’T PAY .& 

When witnesses, defendents, beneficiaries, insureds, 
policy holders, debtors have moved and left no 

forwarding address, we track them down on a world- Me 
wide scale. And if we don’t find your person, you don’t 

pay. Global's basic charge for a trace when the last known address is three 


years old or less is $180.00. 
CALL FOR MORE INFORMATION OR TO START A TRACE TODAY. 


1-800-663-6144 Toll Free 
ALASKA & HAWAII CALL 1-800-443-6144 
9 a.m.—7:30 p.m. EST 6 a.m.—4:30 p.m. PST Est. in 1967 


MISSING HEIRS? 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Twenty years of prudent service to the legal, judicial and financial communities 
TRY US FIRST! 


Phone collect or write 
FIDUCIARY RESEARCH, INC. 
(Forensic Genealogy) 


DEPT. FBJ, 161 N.E. 2nd AVE. * BOCA RATON, FL 33429-1919 + (305) 368-0055 
FLORIDA LICENSE #GA 8600232 


62 THE FLORIDA BAR JOURNAL/MARCH 1988 


_ EXPERT __ 
SERVICE 
— 


LAWYERS SERVICES PAGES 


ATTORNEYS, DOCTORS, DENTISTS, INVESTORS 


Take a look at this . . . over 5,200 sq. ft. in this 
beautifully landscaped contemporary profes- 
sional building centrally located in Daytona 
Beach. Separate rooms, full kitchen, one office 
with full bath, all custom designed interior 
includes X-ray room. Plenty of private parking 
with room to expand another 200 ft. Perfect 
for doctors, dentists, attorneys, or emergency 
center. 

Definitely one of a kind. 

Commercial Investment Division. 


Ask for Peter T. Sabino - Realtor-Associate 
904/252-3880 


24 HOURS 


112 ave 


Daytona Beach, FL 32018 
EXCLUSIVE REALTY CORP. 


ION 
BAR EXAM ApPPLI 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 

COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: a 
FLORIDA NORD BAR REVIEW COUR 
5600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 .- 
FLORIDA ’S MOST EXPERIENCED AND SUCCESSFUL BAR RE VIEW COURSE 


HEIRS 

WITNESSES 
DEBTORS 

DEFENDANTS 
STOCKHOLDERS 


800- 
663-2255 


1 


SERVICE 
When time is of the essence, on you need to 
locate someone NOW!! use “Rush” service 
to get results in 2-3 days or less! 


2 NEW’ 


PRIORITY SEARCH 
Use “Priority Search” when you need to find 
someone Critical to your case in 30 days or 
less. Results guaranteed “NO TRACE - NO 
CHARGE’ 
-SKIP 


TRACE/REGULAR LOCATE 
a guaranteed in 90 days or less! “NO 
TRACE - NO CHARGE” You pay only $195.00 
(after we find the person) from an addres up to 
four years old. Searches from older addresses 
also available. 


HEIR SEARCH 
Our affiliate, International Genealogical 
Search Inc., finds missing heirs a better w: 
“NO TRACE - NO CHARGE - NO FEE TO is 
ESTATE”. Searches are often court authorized. 
Quotations are made without cost or 
obligation. 


Start your search today call Toll-Free 


1-800-663-2255 


(ALASKA/HAWAII - 1-800-426-9850) 


PHYSICAL SECURITY 


CONSULTING SERVICES 
Security Audit 
Facility & Physical Security Planning 
LOSS PREVENTION 
& FACILITY CONTROL 
SECURITY NEGLIGENCE 


Luis J. DEL PINO, v.D., c.PP. 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


Medical Experts 

Medical and Hospital Malpractice 
Personal Injury Product Liability 
2,000 Board Certified Medical Experts in all specialties, nationwide 
to review medical records, prepare written reports and testify. 
-© Experience: 10 years and 12,000 cases for 4,500 attorney clients” 
Reasonable fee options Local attorney references 
¢ Financial assistance: designed in conformity with ABA Informal Opinion #1375 


_ © Free books, one with foreword by Melvin Belli ¢ Free Medical Melee Teac’ 1 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


's your client CHEMICALLY | DEPENDENT: 
j t/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric iliness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN. 


CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


EXPERT TESTIMONY & CASE ANALSYVIS for 
plantiff/defense 


ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 
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at American Board of Medical-Legal Consultants 
TOLL FREE: 1-800-336-0332, 


LAWYERS SERVICES PAGES 


MEDICAL EXPERTS: | #1_ Medical Malpractice Evaluations 


e 3500 Board-certified experts, A full service agency-tailored to specific issues 
all specialties Nationwide. related to medical & dental malpractice. 


Case evaluation in 2 weeks or *Medical Record Review Valuation 
less with money-back guarantee Expert Witness Obtainment Analysis 
of qualified expert, only $275. *Chronologies  °Causation °Disposition 


e Call for free a and offer. ey LIND A MATTOS 
¢ASSOCIATES INC. 


In New Jersey 201-822-9222 


470 Atlantic Avenue @ Boston, Massachusetts 02210 
Telephone (800) 634-4671 © (617) 482-2933 


TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES ACCIDENT RECONSTRUCTION 


Engineering (all areas); Negligence; Acci- FORENSIC PHYSICS 
dent reconstruction; Products liability; 


Biomedical Injury Analysis; Metallurgy & Ps Expert Witness — 20 yrs. — All TypeAccidents 
Fracture Analysis; Athletics & sports safety; sion-Electric Shock & Burns-Explosions-Slip & Fe 
Criminalistics; Medical, dental and podiatry ; 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts Richard W. Mitchell, P r 
on staff & available to consult and testify (813) 971-3759 Tampa, FL 33613 
in all courts.Full range of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices : 


167 Willis Avenue ADVERTISERS INDEX 
Mineola, N.Y. 11501 
(516) 747-8400 


Here to serve you... 
DENTAL-LEGAL CONSULTANT 
s : Suppliers to the legal profession whose advertisements appear in this issue of the 
ia © Consultations @ Evaluation Journal not only help underwrite the costs of this publication but are ready to supply 
eview of Office & Hospital Records 1 d 
© Assist Lawyers awyers with their practice an personal needs. : eee 
in Deposition Preparation When you need a product or service consult these companies and individuals first. 
®@ Comprehensive Reports 
© Expert Testimony 
FOR LITIGATION INVOLVING DENTAL : 
AND MAXILLOFACIAL INJURIES Altman & Weil, Inc. 31 Gunster, Yoakley, Criser 
AND/OR DENTAL MALPRACTICE Attorneys’ Title Insurance Fund, Inc. 46 & Stewart, P.A. 
Blake & Blake Genealogists 2nd Cover _Infosearch Services 
Robert LAey ‘ DDS British Antique Importers, Inc. Inter-City Testing & Consulting Corp. 
New York, New York 10021 Callaghan & Company International Tracing Services, Inc. 
(212) 935-1720 Century 21 Exclusive Realty JD MD, Inc. 
3100 South Ocean Boulevard Claims Verification, Inc. b Jurisco 
Suite 301 South Commonwealth Land Title Insurance Co. 34 Law Firm Management, Inc. 
Paim Beach, FL 33480 Continental Illinois Trust Company 1 Little, Brown and Company 
(306) 582-1512 Corporation Information Services 3rd Cover Peter M. Macaluso, M.D., P.A. 
CT Corporation System 55 __ Linda Mattos & Associates, Inc. 
Luis J. Del Pino, J.D., C.P.P. 63 The Medical Quality Foundation 
Empire Lithographers 15 Midstate Legal Supply Co., Inc. 
Over 43,000 readers Excelsior-Legal, Inc. 9 Richard W. Mitchell, Ph.D. 
Expert Resources, Inc. 62 NatWest International Trust Corp., Ltd. 
product Fiduciary Research, Inc. (Missing Heirs) 62 NORD Bar Review 
service here for only First American Title Insurance Co. 16 Robert L. Pekarsky, DDS 
$240 Fisher Auction Co., Inc. 57 Price Waterhouse 
Florida Corporation Supplies 62 Professional Management Support, Inc. 
Florida Lawyers Indemnity Group, Inc. 8 Sclafani Williams Court Reporters, Inc. 
CALL TODAY Florida Lawyers Mutual Insurance Co. 7  Syntrex, Inc. 
Global Tracing Services, Inc. 62 United Companies 


23 
BAR JOURNAL Government Liaison Services, Inc. 62 West Publishing Co. 33, 4th Cover 


(904) 222-5286 
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Accuracy in the legal profession is critical. 

We have mastered the art of obtaining fast, accurate 
information and will assist you in designing your case, giving 
scrupulous attention to every detail. 

CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES, INC. 


PO. Box 10329 Tallahassee, FL 32302 502 East Park Avenue ¢ Tallahassee, FL 32301 
(904) 222-9171 or Toll Free in Florida 1-800-342-8086 
File and Retrieve Documents of Public Record * UCC Information * Corporate Information * DMV Information 
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A Practical Solution to a Crowded Library 


Save 
Shelf Space with 
Wests” Ultra Fiche Ed.° 


Free up existing 
shelf space... 

and cut your future 
space costs and 
requirements 

right now! 


West's Ultra Fiche puts an entire 
reporter series at your fingertips 
instead of on shelf after shelf. Each 
4” x 6” fiche contains hundreds of 
pages of case law—about the 
same amount as in one bound 
volume of a reporter. Yet the Ultra 
Fiche edition of a reporter series 
from the National Reporter 
System® occupies just inches of 
space in the library! 


To learn exactly which reporters 
are available in Ultra Fiche editions 
and how much shelf space you 
can save, contact your West 
Representative today. 

Or call 1-800-328-9352. 


= WEST PUBLISHING COMPANY 
50 W. Kellogg Bivd. 

™ P.O. Box 64526 
St. Paul, MN 55164-0526 


115351 
9573-7/88 


© 1988 West Publishing Company 


| | 


